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1.
Editorial Note
Vikram K. Chand

1. The Context

South Asia has witnessed a dramatic increase in the level of public and governmental interest in
improving transparency and accountability, particularly through right to information (RTI) legislation.
Today all countries in the region have such legislation in place or are on the verge of enacting it. India
passed its pioneering Right to Information law in 2005, which has proven to be a powerful instrument
for bringing corruption to book, deterring malfeasance in government, improving systems and
processes, and empowering citizens more broadly. According to a recent study, a staggering four
million RTI applications are estimated to have been filed in 2011-12 in India at the central and state
levels.! In 2007, Nepal adopted its own Right to Information law (ranked among the better laws in the
world) as did Bangladesh in 2009.

Since then RTI has made further progress, particularly in Pakistan, Bhutan, Afghanistan, and the
Maldives. Two major provinces in Pakistan, Punjab and Khyber-Pakhtunkhwa (KP), have enacted
progressive laws in 2013 to promote access to information. The KP and Punjab RTI Acts in turn spurred
federal level reform: a strong draft federal RTI law has been framed by the government and currently
awaits final endorsement by the cabinet prior to submission to the National Assembly. If passed, this
law will replace an older and far less comprehensive disclosure regime put in place in 2002 by the
erstwhile military government. The Maldives in 2014 adopted an RTI law that has been ranked among
the best ten such laws globally. The President of Afghanistan signed an access to information law
towards the end of 2014: that law now awaits publication in the official Gazette. Bhutan has also
framed a draft RTl law that was passed by the National Assembly in early 2014 (the lower house of the
legislature), but later withdrawn from the National Council (the upper house) because of a procedural
problem. Bhutan is, however, well on its way to having a full-fledged RTI regime. In Sri Lanka, the
newly elected President has committed to passing an RTI law within the first 100 days of government
following his victory.

2. The Transparency Advisory Group

The Transparency Advisory Group (TAG), which consists of senior officials, academics, and activists
interested in RTI from all South Asia countries as well as Canada, UK, Australia, South Africa, Mexico,
and the USA, has played an important role in developing standards for RTI in the region, promoting
cross-state learning, and providing technical advice to governments on RTl. TAG emerged from a
workshop held in Delhi in 2010 (in collaboration with the Indian Institute of Public Administration),
which brought together key figures from across the region to discuss transparency issues for the first
time. A subsequent meeting in Kathmandu helped leverage RTI experiences from across the region to
benefit the RTI process in Nepal. The Kathmandu declaration adopted at the RTI Convention in Nepal
called for several measures to strengthen RTI including the creation of a central nodal agency to
implement RTI across government. The government has since taken steps to create such a unit housed
in the Office of the Prime Minister and Council of Ministers (OPMCM). TAG members from around the
world also visited Patna in March, 2012 and Thimphu, Bhutan in May, 2012 to share key lessons from

1 Right to information Assessment and Advocacy Group (RaaG) and Centre for Equity Studies (CES), Peoples’
Monitoring of the RTI Regime in India: 2011-13, (New: RaaG, 2014), p. 45.
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international experience in promoting access to information with officials, the media, and the general
public. A further meeting is planned in February, 2015 in Dhaka, Bangladesh where significant progress
has already been made in implementing the country’s RTI law.

A key function of TAG is to sponsor research on transparency issues to support RTI processes in the
region and globally. The two volumes that constitute “Empowerment through Information” provide
the first detailed examination of the evolution of RTI regimes across South Asia. Together the two
volumes provide a unique perspective on the working of RTI across all eight countries of South Asia.
Volume One examines the processes that led to the adoption of RTI regimes in the first place followed
by an analysis of the current status of these regimes in different countries in South Asia. Volume One
concludes with a set of case studies on how ordinary people have used RTI to effect change in their
lives. Volume Two presents two empirical studies: the first comprises a comprehensive baseline survey
on the implementation of RTI in Bangladesh, while the second focuses on an analysis of how RTI has
been used in India based on a sample of nearly 4,000 requests filed by individuals. TAG meetings, and
its publications (including these two volumes), have been supported by the Governance Partnership
Facility of the World Bank.

3. Challenges Facing the Right to Information

While the region has made considerable progress towards more openness and transparency over the
last ten years, three broad challenges remain:

Building up Institutions to Support RTI

The creation of effective institutions to support RTI remains a challenge even in countries that have
had RTI legal regimes in place for some time, particularly India, Bangladesh, and Nepal. In India,
Information Commissions have been burdened by the incapacity to address their burgeoning case
load, resulting in long delays in hearing appeals under the RTI Act. In both Bangladesh and Nepal,
Information Commissions are expected to monitor and promote the implementation of RTI along with
performing their adjudication functions. Strengthening Information Commissions is thus a pre-
requisite for the effective implementation of RTl in India and the region as well. Newly established
Information Commissions in Khyber-Pakhtunkhwa and Punjab provinces in Pakistan also need support
to begin their work effectively.

Both the governments of Nepal and Bangladesh have now created institutional mechanisms to
oversee the implementation of RTI within government, recognizing the relative inability of
Information Commissions to achieve this objective on their own. The RTI cell in the Office of the Prime
Minister and Council of Ministers (OPMCM) in Nepal and the Committee on RTI in the Cabinet
Secretariat in Bangladesh are valuable entry points for facilitating better implementation of RTI in
these two countries through the creation of systems for more effective proactive disclosure, better
records management, reliable tracking of requests (and responses) filed under RTI as well as making
civil servants and public information officers more aware of their obligations under the RTI Act and
enhancing their ability to meet them.

Strengthening Civil Society Engagement with RTI

Civil society can play a crucial role in pressuring the state to implement RTI more effectively. Civil
society organizations have played a vital role in prodding governments to become more transparent
by filing RTI queries that have exposed corruption, mismanagement, or arbitrary decision-making. Civil
society groups have been important for benchmarking the implementation of RTI through surveys,
such as the ones conducted by the Right to information Analysis and Advocacy Group (RAAG) in India
in 2008, and again in 2014; assessments of the working of Information Commissions (e.g., by the
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Commonwealth Human Rights Initiative in India in 2013); and more general studies of the
implementation status of RTI (e.g., by the Mannusher Jonno Foundation in Bangladesh). Certain
groups, like Research Initiatives Bangladesh, have worked closely with marginalized groups to improve
their access to information relating to social safety net programs. Civil society has also partnered with
information commissions and some governments to promote RTI by running help desks in Nepal;
working on the training of public information officers in Bangladesh; and suggesting new approaches
to improving suo motu or proactive disclosure norms in India.

Itis critical, however, to deepen the involvement of civil society organizations in the area of RTl across
the region, whether through monitoring RTl implementation, partnering with governments to
strengthen the RTI regime, or working with poorer communities to empower them through RTI. It is
also important to work more closely with key segments of civil society, such as the media, that have
remained relatively aloof from the RTI process, especially in Nepal, Bangladesh, and Pakistan.

Leveraging Regional and International Experience for RTI

Cross-state learning has played a crucial role in the spread of RTI across South Asia. The Nepalese,
Bangladeshi, Bhutanese, and Pakistan (provinces and federal) Acts were strongly influenced by Indian
RTI legislation. As different countries build up their stock of experiences implementing RTI, the role of
cross-state learning within South Asia and beyond is likely to increase correspondingly. The rapid
spread of RTl across the region reflects different circumstances ranging from the demonstration effect
of being in a region where transparency has become an important priority of governments as well as
civil society; the importance of RTI as part of a process of widening civic participation, particularly in
Bhutan, Maldives, and Pakistan; and the need for an effective instrument to promote greater public
oversight over government spending and decision-making.

There is much to learn from international experience as well. Countries, such as Mexico, have put in
place important innovations in their freedom of information (FOI) regimes, such as the creation of a
portal for proactive disclosure, an electronic request filing system that makes tracking very easy, and
a search engine (‘Zoom’) that allows one to search all FOI queries and responses (duly anonymized),
which, in turn, makes it unnecessary to file a request oneself if the information needed is already
available in the database. TAG has played a major role in facilitating this process of cross-regional and
global exchange: TAG’s core members are from the region but it has a host of associate members from
Latin America, the United States, the United Kingdom, and South Africa.

4. Specific Steps to Institutionalize RTI

Baseline Studies

In countries, specifically Bhutan, the Maldives, Afghanistan, and the provinces of Pakistan, where the
RTI act has recently been enacted or is in the process of being enacted, it is important to conduct a
baseline study that can both inform strategies for the effective establishment of RTIl regimes and also
provide a context for future ‘state of the RTI regime’ studies. It is also important to regularly
benchmark progress in implementing RTI laws in countries that have had a law in place for a
reasonable period, particularly India (and its many states), Nepal, and Bangladesh.

Awareness-Raising

Lack of awareness about RTI has been a problem reported from all those countries in the region where
such laws are operational. For the benefits of transparency laws to be widespread and universal,
especially in matters of service delivery and effective governance, it is important that more and more
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people, especially those belonging to traditionally disempowered groups, become aware of the
function and uses of RTI.

Diagnosing Problems in RTI

In India, Bangladesh and Nepal, where RTI regimes are now established, recent studies have shown
that many curative steps need to be taken. Though some are common to all these countries, others
are more specifically needed in one or another. One common problem is that transparency regimes,
in the absence of effective grievance redress measures, have been flooded by applications that are
actually requests for grievance redress disguised as requests for information. Recent studies in India
have shown that nearly 50% of the RTI applications submitted in India relate to grievances about
deficient service delivery. Though similar studies have not yet been carried out in Bangladesh or Nepal,
anecdotal information suggests that the picture in the other countries is not very different. Therefore,
it might be useful to help develop grievance redress laws and institutions in these countries, so that
the pressure on the RTI regime is diverted and the RTI law can be used more effectively to empower
people and to make governance more accountable and transparent. Another key problem is the
growing pendency of appeals in information commissions across India, which could cripple RTI in the
longer term. This problem needs to be addressed through a combination of remedies, particularly
more effective proactive disclosure (thus minimizing the need to file a formal request), the use of
information technology in managing appeals, and improving the capacity to accelerate case disposal.

Promoting Proactive Disclosure

There is an expectation that the number of RTl applications filed in a country should reflect a bell curve
over time. Initially, as awareness grows, the number of RTI applications might be expected to grow.
However, as governments become more cognizant of the problems in their functioning that lead to
people filing RTI applications, and as they become more proactively transparent, the bell curve should
flatten and descend downwards as the need to file RTl applications declines. There are, however, two
pre-requisites for this to occur. First, the functioning of departments should change and improve in
response to the feedback gleaned through RTI applications filed and other means. Second, public
authorities should proactively make information accessible even without being asked. Broadening the
scope of proactive disclosure will also take pressure off governments and information commissions
resulting from the crush of RTl applications filed by citizens seeking access to information that should
be provided routinely without having to file an RTI request.

Orienting Information Commissioners

The countries in the region have mostly adopted RTI laws which include the creation of independent
information commissions. Recent assessments of the orders of information commissioners suggest
that many of them are not always well versed with RTI laws or with legal procedures. This might partly
be because most of them do not come from a legal background. Unfortunately, in none of the
countries of the region is there an effective forum where new information commissioners can be
oriented and can discuss various relevant nuances of the law and legal procedures. It would help if
groups (like TAG), which have as members former and existing information commissioners from many
countries of the world, could provide such a forum in the form of workshops and web interactions. A
website could also be set up to provide easy reference to important orders of commissions and courts.

Modernizing Record-Management

Various studies across the region have confirmed that proper record-keeping is a pre-condition for an
effective RTI regime. Though computerization of records helps, it is equally important to classify
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records in @ manner such that the public, which might not be familiar with the record-keeping
practices of public authorities, could easily select and identify the information they need.

Addressing the Gender Gap in RTI

A problem across the region is that the proportion of women using the RTI act is far smaller than that
of men. Recent studies in India indicate that only 10% of the applicants were women. Therefore,
special efforts need to be made to facilitate and encourage women to use the RTI act. Apart from
awareness programs aimed at demonstrating to women how the RTI act would be relevant to their
concerns, it is important to develop a better understanding at what inhibits them from exercising this
fundamental right in the first place.

Monitoring and Evaluation

There is a need to strengthen long term, sustainable capacity in existing social science and public
administration institutions and professional NGOs to conduct research on RTl-related subjects as well
as monitor the progress of RTl in each country as well as the region as a whole.
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An Overview of the Emergence of Information
Cultures in South Asia
Some thoughts about RTI regimes, dominant narratives,
and democracy!

Shekhar Singh

1. Introduction

The idea of setting up an international group or network of persons interested in promoting a
transparency culture in countries around the world emerged from the meeting “Towards More Open
and Transparent Governance in South Asia” organised by the Indian Institute of Public Administration,
and supported by the World Bank, in Delhi, in April 20102. This meeting was not only attended by civil
servants, professionals, academics and activists from all the countries of South Asia but also by
delegates from Mexico, South Africa, Hungary, USA, and Canada. The group resolved, among other
things, “to join hands and support the establishment and the evolution of a right to information regime
in each country of the region, and to collaborate with other regions of the world to strengthen the
transparency regime at the global level.?”

The ‘joining of hands’ envisioned in the resolution, manifested in the formation of a group of
concerned individuals (information commissioners, civil servants, academics, activists and other
professionals) who ultimately (in 2012) acquired the name Transparency Advisory Group (TAG).

The group that ultimately coalesced into TAG met in the interim in Kathmandu, Nepal, in March 2011,
where there was further thinking on what needed to be done and how*. In the next meeting, in Patna,
India, in March 2012, a clearer idea emerged of the nature of the group and of it’s priorities and the
activities it needed to address. The Patna meeting was attended by many of the international experts
who later became the founding members of TAG®. It is interesting to contrast the national priorities
that were identified in the Delhi meeting (2010) and the Patna meeting (2012), almost two years apart
(see Box 1 at the end of the paper).

Towards the end of 2012 a work plan was developed for TAG, which was discussed and approved in
the TAG meeting held in Bangkok, in January 2013°. This work plan involved five major tasks:

11 am grateful to Professor Kuldeep Mathur, Misha Bordoloi Singh, and Anjali Bhardwaj for their very helpful comments on
an earlier draft of this paper.

2 Detailed report and papers can be downloaded (accessed on 13t January 2015) from
http://www.iipa.org.in/www/iipalibrary/transparentgovernance.iipalibrary.in/

3 The full resolution can be downloaded (accessed on 13t January 2015) from:
http://transparencyadvisorygroup.org/uploads/Delhi Workshop Resolution April 2010.PDF

4 Minutes of the meeting can be downloaded (accessed on 13t January 2015) from
http://transparencyadvisorygroup.org/uploads/Kathmandu_Meeting_Minutes_-_Final.pdf

5 For a list of participants and minutes of the meeting please access (accessed on 13t January 2015)
http://transparencyadvisorygroup.org/uploads/PATNA MEETING - SUMMARY_OF PROCEEDINGS - March 2012.PDF
6 The complete work plan can be downloaded (accessed on 13t January 2015) from
http://transparencyadvisorygroup.org/uploads/TAG work plan 2012-13 - 1 Feb 2013.pdf
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1. to identify, collect, collate, edit, classify and publish case studies pertaining to the use (or abuse)
of transparency laws and practices from each of the countries in the region;

2. to bring out an edited report on the state of the transparency regime, covering each of the
countries of the region;

3. to broaden the national dominant narrative not to discredit or challenge the dominant narrative
but to capture the reality more completely, adding to the richness of the prevailing dominant
narrative;

4. to organise at least two regional meeting, the first in Bangkok, Thailand in the beginning of 2013,
and another later in the year in some other suitable location; and

5. to deepen the transparency debate by developing an ongoing dialogue platform for TAG.

The first four tasks in the work plan have now been completed, albeit a year late. These two volumes
contain the outputs related to the first three tasks, and the meeting in Dhaka, scheduled in February,
2015, the belated completion of the fourth task. The fifth task did not take off and the demand and
need for such a dialogue platform will have to be re-evaluated.

2. Broadening the dominant narrative

The first task was to broaden the dominant narrative’ relating to the evolution of the RTI regime in
some of the countries of South Asia. Accordingly, papers were sponsored in India, Bangladesh, and
Nepal — the three countries of South Asia that had national transparency laws in 20132,

Evaluating the dominant narrative: a theoretical framework

Mathur and Sharma both suggest elements of a theoretical framework within which a dominant
narrative can be evaluated and analysed. Both evaluate and analyse the Indian dominant narrative,
Sharma in his book (Sharma 2015) and Mathur in his paper in this volume (paper 4).

Of the many questions that can be asked of a process leading to the enactment of a transparency law,
perhaps the most intriguing is why a government would knowingly and willingly pass a transparency
law which essentially challenges the power of the government and goes against much or all of what
governance has come to signify? Perhaps the anguish expressed by Tony Blair in his autobiography
brings out this contradiction better than anything else:

“Freedom of Information. Three harmless words. | look at those words as | write them, and feel
like shaking my head till it drops off my shoulders. You idiot. You naive, foolish, irresponsible
nincompoop. There is really no description of stupidity, no matter how vivid, that is adequate.
I quake at the imbecility of it.

“Once | appreciated the full enormity of the blunder, | used to say - more than a little unfairly
- to any civil servant who would listen: Where was Sir Humphrey when | needed him? We had
legislated in the first throes of power. How could you, knowing what you know have allowed
us to do such a thing so utterly undermining of sensible government? “Tony Blair (2010)

7 A “dominant narrative” relating to a process is the narrative that most significantly influences people’s understanding of
that process. However, it is impossible to define it precisely. For example, what proportion of influence will qualify to be
called “significant”, in what time frame, etc. are essentially indeterminates. Besides, there is scope for dispute in what
really is the dominant narrative and what all does it contain, or whether there is a dominant narrative at all.

8 Though Pakistan has a national ordinance, from 2002, this never got converted into a law.
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The answer to this question is often the substance of dominant narratives, which throw up heroes
(the marauding activists), and describe epic battles, and divine intervention through the sudden
creation of favourable circumstances (or helpful crisis), to explain how the age-old battle between
good and evil, or openness and secrecy, is finally won by the angels. In contrast, Mathur seems to
suggest that there are many common errors that occur in accepting the dominant narrative to be an
accurate and complete account of how the day was won and the RTI regime established despite an
unwilling government. These include the following.

1. Such events do not usually occur as a result of an immediate cause. Whereas dominant narratives
often highlight and romanticise the immediate cause, in the resultant hype the long-term causes
are often forgotten.

2. Similarly, it is rare for there to be a single cause or a single set of causes that results in significant
policy changes, as often projected by the dominant narrative.

3. Change is not always crises driven and therefore the tendency to look for an immediate crises,
and then to attribute the change solely or primarily to that, is not necessarily accurate. Even
drastic change can occur as a result of the interaction between an ideational processes and
empowered institutions.

4. Nevertheless, all ideas are not necessarily incorporated into policy. Whether this happens is partly
dependent on the merit of the idea, and partly on the pressure that can be brought to bear on the
empowered institutions by “policy entrepreneurs” and others.

5. Often there are windows of opportunity that open up for a while and these can significantly
facilitate the transformation of a good idea into an effective policy.

6. In this day and age it is rare to have significant ideas within a country which have not been
influenced or impacted upon by thinking in other parts of the world. However, in many countries,
despite this, national institutions and expertise are critical for the evolution of the idea within the
national context and for its adaptation and transformation into a policy appropriate to the
country. Having said this, a distinction must be made between international influence (which is
quite prevalent and usually desirable), and international pressure, which usually has negative and
even neo-colonial connotations.

Broadening the dominant narrative in India

Mathur (2015)° identifies the Indian dominant narrative as having been propagated primarily by a few
authors®. He questions its completeness on the basis of various principles (summarised above).

As is discussed by Mathur (2015) in this volume, and by others elsewhere!!, the Indian dominant
narrative suggests, and consequently people all over the world believe, that there was a huge
grassroots movement in India that led to the passing of a very strong RTI law.

9 Mathur, Kuldeep (2015). “Evolution of the RTI Regime in India: Broadening the Dominant Narrative”, paper 4 in this
volume

10 He identifies the author of this paper as a major, if not the main, culprit who propagated a limited, simplistic, and
misleading dominant narrative of the RTI regime in India.

11 The importance of broadening the dominant narrative, especially about the evolution of transparency regime, is brought
out very powerfully by Prashant Sharma in his recently published Ph. D thesis, presented to the London School of
Economics. Sharma, Prashant (2015), Democracy and Transparency in the Indian State: The Making of the Right to
Information Act, Routledge/Edinburgh South Asian Studies Series
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There was a grassroots movement in India, mobilised by the MKSS??, initially in the state of Rajasthan,
which was demanding the right to information. Admittedly this grassroots movement educated the
urban activists about the concerns of the poor people, the rural dwellers, the illiterate, and many other
disadvantaged groups, so that those involved in drafting the law and lobbying for it could ensure that
the law was as inclusive and, as far as possible, sensitive to the concerns of all groups. Also, the fact
that there was a grassroots movement gave the demand for transparency an added respectability,
especially political respectability. And undoubtedly a grassroots movement it made better copy for
newspapers and bytes for television channels, than would a movement solely populated by upper
middle class activists. But the actual drafting of the law, the lobbying with the government, and the
step by step nursing of the bill, till it finally became law, was done by a group of activists, mainly urban,
and wholly middle class.

The vision of thousands, perhaps hundreds of thousands, of people, mainly rural people, surrounding
the Parliament and chanting “RTI, RTI”, thereby ensuring the passing of what has been assessed by
the Global RTI Rating® as the third most powerful transparency law in the world, was misconceived.
Therefore, in actual fact the dominant narrative, though not false, was only a part of the story, and a
somewhat romanticised part, which many took to be the whole story.**

But then if it wasn’t the masses, what made the government pass the RTI law. Why did a government
that was known to be a centraliser of power and control, suddenly pass a law which could result in
significantly disempowering them. It is interesting, in retrospect, to wonder why Manmohan Singh,
the newly elected Prime Minister who was well known for his pro-market views, and many of his very
powerful colleagues who were veteran politicians and seasoned administrators, allowed such a bill to
pass into law.

At that time the public believed that the influence Mrs Sonia Gandhi wielded, as president of the
Congress party, chairman of the ruling United Progressive Alliance and of the newly set up National
Advisory Council, and her commitment to the RTI, carried the day. We were all very self-
congratulatory®® that the will of the people had prevailed, outsmarting the bureaucracy and
outmanoeuvring the various powerful political leaders whom we knew did not in their heart of hearts
want the RTI act.

Mathur (2015) reminds us that in the 1990s India had embarked upon a process whereby it
progressively adopted a market-based economy. There was a corresponding change in the philosophy
of governance in India and the state began to be more and more a “facilitator for business to operate
and not an institution to intervene in society.” As others described it, the government started seeing
itself less as a rower and more as a steerer of the nation. Pro-market institutions like the World Bank
were already pushing the transparency agenda, as were many other bilateral donor agencies of the
industrialised nations of Europe and North America. Therefore, in a climate where markets and public
institutions, including civil society groups, were destined to have greater influence the seeds for a
transparency regime had already been sown in the 1990s.

12 Mazdoor Kissan Shakti Sangathan

13 http://www.rti-rating.org/view _news.php

14 Many would argue that this is not the dominant narrative. They might well be right, but the paper under reference
(Mathur 2015) suggests this to be the dominant narrative and so it is treated as one in this overview paper.

15 The author is a founder member and former convenor of the National Campaign for People’s Right to Information
(NCPRI) which was involved in drafting the RTI law and lobbying for it.
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There is even a more cynical explanation. Multi-national corporations, which were constrained by
strong codes of business “ethics” within their home countries, felt disadvantaged when operating
within “emerging” economies. Consequently, in order to try and create a level playing field, they
persuaded their governments and multilateral agencies like the World Bank to push for transparency
laws. Sharma (2005) makes the point that in many countries, like India, which still have to choose
between the private and the public sector for delivery of various goods and services, the RTI Act and
the consequent exposures of scandals in the working of governments, are fuelling a growing cynicism
about the integrity and ability of governments and thereby tilting the balance in favour of the private
sector.

Sharma supports his argument by pointing out that whereas the government was comprehensively
covered under the RTI Act, the private sector was deliberately left out and, in fact, the government
fought hard, according to him, to make sure that the private sector was excluded.

Of course, it can be argued, and with some merit, that with section 2f of the Indian Act allowing citizens
to access from any private body all the information that the government could access under any other
law, the Indian transparency law covers the private sector far more effectively than transparency laws
of other countries (like South Africa) which bring them directly under their cover. For if one was to
directly access information from the corporates then the denial of information or the provision of false
or incomplete information by the corporates would at best result in their being penalised under the
respective transparency law. This would mean no penalty under most laws and a penalty of, at best,
Rs. 25,000 under the Indian RTI law.

However, when the government askes them for information, they would be asking for it under one of
the other laws that allow them to access such information from a private party, and most such laws,
at least in India, have stringent provisions for denial of information or provision of false or incomplete
information to the government. At the very least this would attract very substantial fines, could result
in the suspension and cancellation of the corporation’s licence to operate, and could also result in
criminal prosecution and imprisonment.

But, admittedly, despite nearly ten years having passed, 2f still remains essentially the least used
section of the law.

Therefore, looking back one is no longer sure who outsmarted whom. Perhaps there was some victory
in the details, but one can’t help wondering whether other more powerful agendas were already in
motion, and those opposing the passage of the bill were secretly glad that someone else was fighting
for it, and giving it the credibility and acceptability that it would never have got if it was pushed by
international agencies and the corporate sector.

Broadening the dominant narrative in Bangladesh

The paper on Bangladesh'® does a similar assessment of the dominant narrative relating to the
emergence of the RTI regime in Bangladesh. The dominant narrative identifies a handful of civil society
organisations and their chief executives who “played the most significant advocacy role vis-a-vis the
policymakers, which resulted in the enactment of the RTI act in 2009.” Essentially these were well-
connected middle-class actors.

16 Hasan, Manzoor and Ashikur Rahman, “Evolution of the RTI Regime in Bangladesh: Broadening the Dominant Narrative”,
paper 3 in this volume.
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The authors go on to identify the almost forgotten role of the Law Commission, especially one member
of the Law Commission, which in 2002-03 not only brought the right to information centre stage but
also formulated many of the core ideas which survived and are part of the final law passed six years
later.

The author also painstakingly traces the debates in the constitutional recommendation commission
which led to the right to information being declared a constitutional right way back in 1990. The author
identifies the role of the judiciary and gives evidence of how, through their orders, they pushed for
transparency. The bureaucracy is also seen as a mixed bag where some prominent senior bureaucrats
were totally in support of an RTI law while others were opposed, though they were hesitant to speak
out. The author has also traced records which suggest that transparency became a part of public
government policy sometime in 2001 — 02.

All in all, the Bangladesh account also seems to fit within the theoretical framework developed by
Mathur. Though the dominant narrative focused on the immediate and single set of causes, in actual
fact the process that affected the final outcome had started many years earlier. Though the dominant
narrative focuses on a few middle-class policy entrepreneurs, who might well have been significant
players, there were others whose contribution has not been adequately recognised.

The authors also point out that there was a window of opportunity during the rule of the military
backed caretaker government, and little resistance from the bureaucracy. In fact the authors identify
some “silent heroes” among the senior bureaucrats who strongly supported the enactment of an RTI
law. The bureaucracy was not unified in opposing the bill, suggesting that either individually or as a
group they had a mixed agenda, as far as the RTl act was concerned.

Broadening the dominant narrative in Nepal

In Nepal, the dominant narrative seems to fully put the responsibility of getting the RTI law enacted
on to the shoulders of the community of journalists. The author'” of the Nepal paper acknowledges
that because of this, the general impression and understanding among the public is that the RTl act is
solely or primarily for the journalists and does not concern them. This has caused problems in
implementation and in developing a sense of ownership among the general public towards the RTI
Act.

Nepal is also an example where you can see clearly the role of a window of opportunity. The fact that
after many years of monarchy Nepal adopted a democratic form of government gave the opportunity
to also introduce a transparency law. The author®® also highlights how despite there being eight
political parties in Parliament, they all supported the RTI Act.

Therefore, once again, the dominant narrative proves inadequate and suffering from many of the
pitfalls identified by Mathur. It attributes the passing of the law to a single set of immediate reasons
and focuses on the community of journalists as being the primary movers. Though the contribution of
the journalists cannot be ignored, it is clear that things were happening from the 1990s when the right
to information became a fundamental constitutional right. Subsequently, there were judicial

17 Bhattarai, Binod (2015) “Evolution of the RTI Regime in Nepal: Broadening the Dominant Narrative”, paper 5 in this
volume.
18 Bhattarai, Binod (2015), Op. cit.
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pronouncements, and political unanimity among the various political parties in a newly established
democracy, all of which contributed to the passing of a strong RTI act.

There was pressure from international organisations and, what is referred to politely as a suggestion,
from the World Bank, for becoming more transparent.

3. The need to broaden the dominant narrative

But questions can be asked (and have, indeed, been informally asked) on why there is a need to
broaden, question, dispute, or sometimes even to discredit, the dominant narrative? What difference
does it make how we got the RTI law and how the regime was established? What matters is that we
have it now and use it in the best manner possible.

The importance of the evolution process

The process by which an RTI regime is established, and evolves, in a country profoundly influences its
nature and strength. Where the process is hesitant or weak, often the government ignores it and the
nation is left bereft of a transparency law. Even where a law is enacted, an ineffective or inappropriate
process often results in a weak law. In some countries the enacted or proposed laws are weak because
the process involved in drafting these laws was not adequately participatory and consultative, or
perhaps the demand for a strong and effective transparency law was not strident enough.

Apart from how strong the law is, the evolution process also determines the nature of the
transparency law. Does it guarantee transparency as a fundamental, human, constitutional right?
Does it cater to the needs and interests of the poor, the illiterate, the marginalised, special interest
groups, and such others?

Given the nature of society in South Asia, the law must take into consideration the cultural, religious,
ethnic, and economic diversity that is an essential part of most countries in the region. This not only
means that all these groups must be facilitated to access information, but also means that some of
them need to be protected and their privacy safeguarded.

Owning the RTl law

The process of evolution also determines how strongly the people own the law. The sense of
ownership is desirable for many reasons, especially if the act is to be enthusiastically used, vigourously
protected, and its implementation energetically pursued and closely monitored. Ownership not only
brings about a continuing sense of responsibility on how to make the transparency law functional,
effective, popular, and sustainable, but also inspires people to explore new ways in which the
transparency law can contribute to governance. The sense of ownership facilitates new and
imaginative uses of the transparency law, and fosters a commitment among civil society to be
innovative (see the innovativeness and jugaad® inherent in the case studies reported in this volume).

When a law is owned by the public, there is also commitment and energy to do all that is necessary to
ensure that the law achieves its objectives. In the case of transparency laws this sometimes means
focusing on the backward and forward linkages. It is difficult for transparency laws to work unless
there is proper storage and management of records. And such a system of storage and management,
and possibly computerisation, is rarely set up in a vacuum and without pressure.

19 Making do with whatever is available
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There are testimonies from across the region that it was the fear of being penalised under
transparency laws for delay or misplaced records that motivated many officers and departments to
organise their records. In one of the meetings a senior minister in the government jovially remarked
that whereas he did not know whether the public was having better luck at accessing government
information, after the enactment of the RTI Act, at least ministers were finding it easier to get hold of
files which were now better managed, properly maintained and relatively easily accessed.

A forward linkage could be the creation of legislation and institutions that can handle complaints and
requests that result from public access to official information. This implies the setting up of new or
improved statutory systems to deal with complaints of corruption, requests relating to lapses in the
delivery of services and goods, and for the protection of whistle blowers, among others?.

RTl and democracy

In South Asia, transparency laws are primarily seen as a means of preventing and controlling
corruption, of exposing the misdeeds of the rich and powerful, and of improving the delivery of goods
and services. However, a far more important effect of a transparency law is the empowerment of each
member of the general public. It is one of the most effective ways to break down the hierarchical and
colonial mind-set that most people of South Asia have historically inherited. The fact that the poorest
of the poor, the disempowered, the destitute, without any “standing” in society, can ask questions
about, and often from, the mightiest in the land, and they are legally obliged to answer, cannot but
change the way in which the poorest of the poor look at themselves.

Case studies from Bangladesh, India, Nepal, and Pakistan, in this volume, demonstrate again and again
how the RTI law is more and more being used by the poor and the disempowered to question the rich
and the powerful. The “common-folk’s tales from the RTI” are no less than the tales of the individual
David taking on an institutional Goliath, or perhaps the humble and down to earth tortoise bettering
the high-flying hare!

There is a redefining of relationships between the rulers and the ruled, and this has profound
implications for democracy. The voting masses have, from the beginnings of time, been condemned
to formulate their political opinions and thereby exercise their democratic choices on the basis of
government and political rhetoric, unrealistic and unfulfilled promises, and sometimes the “charisma”
of individual leaders. With the coming of an effective transparency law, they can now for the first time
hope to observe, first-hand and in real time, how governments function, how and why they make
some decisions, and not others, and how well do they deliver on their promises. Clearly, over time if
information about decision-making and implementation is effectively disseminated, preferably
proactively, and in a manner that is easily understood, the influence at the hustings of political
rhetoric, political promises, and even political charisma, will drastically reduce.

Such hands-on interface with the business of governments, a business that at the best of times is
complex, opaque, full of gobbledygook, and mostly not understandable to an outsider, would slowly
but surely start educating the general public so that they can better determine how governments are
performing, how they could perform better, and what could be realistically expected of them. Over
time, the public would begin to understand what is being done well, and what badly. And it would

20 |n India, for example, the activists involved in drafting and lobbying for the RTI Act also helped draft the Lokpal and
Lokayukta Law (setting up corruption ombudsmen at the national and state levels), the Whistle Blowers Protection Law,
and the Grievance Redress Law. The first two were passed by Parliament and the third is in Parliament, awaiting passage
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become increasingly difficult for governments to fool the public, as is their wont, as they would have
to publicly justify their decisions and indecisions, their actions and inactions, and their limitations.

It is only when the people of a country properly understand the opportunities available to, and the
limitations confronting, their governments that they can collectively contribute to the bettering of the
system of governance. Whereas all the nations of South Asia are democracies, the term “democracy”
hides within itself multiple nuances. Therefore, if democracy has to be broadened and deepened, it
needs a voting public that is better informed about the process of governance, and understands it
realistically.

Technology and the RTI

Whether need is the mother of invention, or whether inventions foster needs, is an age old and
perhaps endless debate. However, the relationship between technology and transparency is a vibrant
one, where both these phenomena can be observed. Computers, the Internet, cell phones, YouTube
and social media, are all technological innovations that have facilitated transparency, and yet they
themselves have gained support, evolved, and improved because of the bludgeoning demand for
information. In fact, a recent but fast growing area attracting huge investments is the management of
the large amount of information that is already in the public domain, to organise it in a way in which
it is easily identifiable and retrievable, and most importantly to make people realise that they really
need, or at least want, access to this information. It is quite possible that the management of
information would become one of the most important and perhaps most lucrative businesses of the
21 century.

Government dilemmas

Technological advancements and the brilliance and innovativeness that is usually found outside the
government has demonstrated, like in the case of WikiLeaks, that today no information is safe from
public scrutiny. Though the battle to protect secrets is being waged by almost all governments, it is
unlikely that they will win. What perhaps is needed is a global discussion redefining what secrets are
legitimate. Otherwise, official record-keepers would have to surgically or chemically enhance their
brains so that they can carry all the secret information in their heads without having to commit it to
paper or to any electronic device. But that would only work till somebody finds a way of reading minds.
Alternatively, information would start getting destroyed soon after it was generated in order to
prevent it from becoming public. However, such a state of affairs would certainly lead to the lack of
institutional accountability and consequent anarchy.

At least some of the dilemmas regarding openness and secrecy in governance have been succinctly
enunciated by Tony Blair, when he follows on from the earlier quoted passage and says:

“Some people might find this shocking. Oh, he wants secret government; he wants to hide the
foul misdeed of the politicians and keep from ‘the people’ their right to know what is being
done in their name. The truth is that the FOI Act isn't used, for the most part, by 'the people'.
It's used by journalists. For political leaders it's like saying to someone who is hitting you over
the head with a stick, 'Hey, try this instead’, and handing them a mallet. The information is
neither sought because the journalist is curious to know, nor given to bestow knowledge on
‘the people’. It's used as a weapon.

But another and much more important reason why it is a dangerous Act is that governments,
like other organisations, need to be able to debate, discuss and decide issues with a reasonable
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level of confidence. This is not mildly important. It is of the essence. Without that
confidentiality, people are inhibited and the consideration of opinions is limited in a way that
isn't conducive to good decision-making. In every system that goes down this path, what
happens is that people watch what they put in writing and talk without committing to paper.
It’s a thoroughly bad way of analysing complex issues.”

At that time, the consequences were still taking shape and it didn’t impact much in 2005. It
was only later, far too late in the day, when the full folly of the legislation had become
apparent, that | realised we had crossed a series of what should have been red lines, and
strayed far beyond what it was sensible to disclose.”(Blair 2010)

Compare this to the speech made by Manmohan Singh, the then Indian Prime Minister, in 2011,
extracts from which are given below?!.

“Even as we recognize and celebrate the efficacy and the effectiveness of the Right to
Information Act, we must take a critical look at it. There are concerns that need to be discussed
and addressed honestly. | had mentioned last time the need to strike a balance between the
need for disclosure of information and the limited time and resources available with the public
authorities. A situation in which a public authority is flooded with requests for information
having no bearing on public interest is something not desirable. We must, therefore, pool all
our wisdom, our knowledge, and our experience to come to a conclusion on how to deal with
vexatious demands for information, without at the same time hindering the flow of
information to those whose demands genuinely serve public interest. Another concern that has
been raised is that the Right to Information could end up discouraging honest, well meaning
public servants from giving full expression to their views. | think we need to remember here
that a point of view brought under public scrutiny and discussion in an isolated manner may
sometimes present a distorted or incomplete picture of what really happened in the processes
of making the final decisions. The Right to Information should not adversely affect the
deliberative processes in the government. We must also take a critical look at the exemption
clauses in the Right to Information Act to determine whether they serve the larger good and
whether a change is needed in them. | am happy that there is a special focus in your conference
on the exemption clauses of the Act and | would urge all of you to come up with concrete
suggestions in this area. There are also issues of privacy. The Act does have provisions to deal

with privacy issues but there are certain grey areas that require further debate” 2

Uncanny similarities? Just goes to show that even governments are beginning to realise that what
information to share, with whom, when, and how are the new questions which will have to be
conclusively answered, for they will not go away.

Therefore, with governments handing over more and more of their traditional functions and
responsibilities to the private sector, and progressively encouraging market based economic models,
the demand for transparency in governance runs the danger of being seen as a demand in support of
multi-national corporations and globalising market forces, an ally of privatisation which helps

21 Another of Manmohan Singh’s speeches is quoted in Volume Il of this publication (RaaG 2014)
22 Extract from the speech delivered by the Prime Minister of India, Dr. Manmohan Singh, at the 6th annual convention
organised by the Central Information Commission, October 14 2011
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discredit governments®. The fact that technological innovations are making it almost impossible to
keep government information secret is making transparency in governments an inevitability.

The important issues are: who accesses the information, and to what use it is put. And in order to
ensure that the right to information, whatever other role it plays, continues to primarily serve the
interest of the common people, and of social justice and equity, it is important that the common
people accept ownership of transparency laws and processes and guard them jealously, all the while
expanding them innovatively to serve the basic objectives of ensuring that governments function with
integrity, efficiently, empathetically, and in pursuit of social justice. Just as transparency laws have the
potential to help the private sector weaken governments, they equally have the potential of
facilitating the people to rally behind the governments and strengthen them.

The need to broaden the dominant narrative

Therefore, given all that is at stake, the existence of an RTI regime, the strength and nature of the
transparency law, and the sense of ownership that people feel about it are all very critical matters. It
is important to understand the evolution of an RTI regime in its stark totality. However, this is not
always possible as in most, perhaps all, countries a dominant narrative describing the evolution of the
RTI regime emerges, is broadly accepted, and trumps all other versions of reality. It is not that the
dominant narratives are always or mostly false, but invariably they are incomplete and mostly
misleading, if taken by themselves.

Also, it is sometimes important to record the contribution of many of the institutions and individuals
who significantly contributed to the process but who were forgotten when the dominant narrative
was crafted. Recording these promotes harmony within movements and within countries, and at least
partly rights the wrong done to them. However, this is not easy to do, for very often it is difficult to
find much published material about them. Sometimes this is because not much material was
generated about them as they were not part of the dominant narrative, and often they were not a
part of the dominant narrative because there was not much material available about them. Therefore,
their stories require a painstaking “search and interview” operation if they are to be unearthed, which
is expensive and time consuming, and only worth it if done within living memory. Perhaps this is why
the essays relating to the dominant narratives, in this volume, have not been able to dig out many
forgotten and “silent heroes”.

Nevertheless, it becomes important to broaden and expose the dominant narrative, mainly because
the false or misleading impression an incomplete dominant narrative creates, adversely affects the
evolution of transparency regimes of other countries which are struggling to establish a regime and
get a transparency law. Often, as dominant narratives are romanticised versions of what really
happened, they discourage and demoralise. Some societies feel dispirited and are willing to settle for
less because they (often wrongly) feel that the transparency processes in their country does not have
the characteristics necessary to achieve anything better. Therefore, they feel that they should not
expect a stronger law or a law which is sensitive to the needs of different segments of society, for in
order to achieve that they would have had to have a far more spectacular movement and process.

23 |n the last 25 years not only has globalisation and liberalisation, along with market economies, picked up enormously in
popularity, but there has been an increasing spurt in the number of countries adopting transparency laws. One wonders if
there is any connection between the two!
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Misleading dominant narratives discourage them from being ambitious and from actualising the real
potential in the country.

The dominant narrative emanating from India, described earlier, is a good example of this. There is
evidence to believe that this somewhat exaggerated and romanticised version of what happened in
India has become an alibi for not demanding more of governments in other countries. Others fighting
for transparency elsewhere have felt that as they do not have a grassroots movement like the one in
India, they should not be over ambitious and should settle for whatever they’re getting.

Similarly, the windows of opportunity highlighted in dominant narratives from Nepal and Bangladesh
sometimes persuade people in other countries to wait patiently for such a window to open up in their
own country, misled into believing that it is an essential condition for the enactment of a transparency
law. While in actual fact it is just an incidental phenomenon that can facilitate the passage of such a
law but is not presumed by it.

Therefore, the transparency movements across the world must practice transparency about
themselves and must support efforts to try and demystify the movements and help develop the
capacity to understand the real nature of policy change and what forces are working for, and what
against, transparency.

4. The state of RTI regimes in countries of South Asia

The second task taken up by TAG was to record and make public, periodically, the state of the
transparency regimes in countries of South Asia. Towards this end two studies were undertaken, one
in Bangladesh, conducted by Nielsen Bangladesh, which did a comprehensive survey of the state of
the RTI regime in Bangladesh, using the methodology that had been developed by RaaG and used to
conduct the People’s RTI Assessment 2008%* in India. The second study was undertaken by RaaG in
collaboration with TAG, and analysed nearly 4000 of the RTI applications filed in India, as a random
sample, to determine who uses the RTI Act in India, and for what. The reports of both these studies
are in Volume Il of this publication.

Apart from this, the progress of the RTI regime was monitored in the region and any changes were
reported on the TAG website?® and also communicated to the TAG members by email. The state of
the RTI regimes in each of the countries of the region, as of the end of 2014, are described in this
volume (papers 6 to 12).

When the current members of TAG met in Delhi, in 2010, only three of the countries (Bangladesh,
India, and Nepal) had national transparency laws, and Pakistan had a national ordinance. Since then,
two of the remaining four countries — namely Afghanistan and Maldives, have enacted national
transparency laws. Bhutan almost got a law, and the bill is currently pending consideration by the
National Council. Pakistan, in the meantime, has new laws for two of its provinces, Punjab and Khyber
Pakhtunkhwa, the latter being a relatively strong law. And for Sri Lanka there is hope again, for their
new government has promised that it will pass an RTI law within a hundred days.

State of the RTl regime in Afghanistan

The President of Afghanistan signed the Right to Information law on 30" November 2014. Though the
law is not to the satisfaction of the RTI activists in Afghanistan, details are not yet known of its exact

24Report at http://www.rti-assessment.com/raag-rti-study-2005-2008.html
25 http://transparencyadvisorygroup.org/
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form, as that will only be available when the law is published. It will also come into effect after it is
published. However, it is not clear yet when it will be published?®.

Clearly the main priority for Afghanistan now would be to publish and start implementation of the law
as soon as possible. Presuming the final law has many or all of the weaknesses identified by the
activists in Afghanistan, another priority would be to improve the law as soon as possible and before
the government starts regretting its passage, as inevitably happens in most countries.

State of the RTl regime in Bangladesh?”

The RTI Act has completed five years in Bangladesh. Though it has not yet achieved all that it is hoped
it would achieve, quite some progress has been made. Reportedly, most of the progress has been due
to the most marginalised and disadvantaged communities in the country. Not surprisingly, the lack of
interest by the government and poor leadership by information commissions have been major
impediments in the growth of effectivity of this law. Along with it the lack of interest of the middle
class, which is in contrast with many other countries, has also been a handicap. Perhaps the most
critical symptom of government indifference is the lack of training to a large proportion of designated
officers, and the fact that many designated officers still have to be appointed.

State of the RTl regime in Bhutan?8

After some years of debate and discussion, in February, 2014, The Right to Information Bill (RTI Bill)
2014 was passed by the National Assembly during its 2"Session and forwarded to the National
Council for deliberation during its 13'" Session. The Chairperson of the National Council assigned the
Foreign Relations Committee (FRC) for analysis and public consultations before tabling it to the
House for adoption.

In May, 2014, the 9% sitting of the National Council of Bhutan voted to withdraw the Right to
information Bill 2014. From the documents available it seems that this is not due to any
disagreement over the bill but because of a disagreement between the Council and the government
on certain procedural and protocol matters.

State of the RTl regime in India?°

The Indian national RTI law is nearing ten years. Statistically it has been very successful, with an
estimated four million RTl applications being filed from across the country, with many of these coming
from rural areas and from poor and disadvantaged people both in cities and in rural areas.
Unfortunately, the proportion of women among the applicants is very small Also, a large proportion
of the applications are asking for information that should have, under the RTI Act or other laws, been
provided proactively. The major constraints to the effectiveness of the RTI law are some of the
information commissions which have huge backlogs and long waiting periods before appeals are
heard.

26 For a detailed description of the situation in Afghanistan, see paper 6 in this volume.
27 For a detailed description of the situation in Bangladesh, see paper 7 in this volume
28 For a detailed description of the situation in Bhutan, see paper 8 in this volume

23 For a detailed description of the situation in India, see paper 9 and 10 in this volume
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State of the RTI regime in the Maldives3°

The RTI law which was ratified in January 2014 has come into force in July 2014. The Maldives Right
to Information Act is ranked in the top ten global laws by the Centre for Law and Democracy.

Its implementation however still remains patchy, in part due to a lack of consistent public pressure
and the prevailing and accepted environment of secrecy. In a further complication, one of the newly
appointed Information Commissioners made a statement soon after the act was ratified, claiming that
the appointment of many of the new Information Commissioners was against the spirit of the RTI Act.
According to the law, Information Commissioners should not be high-ranking government officials, as
the law also requires a review committee comprising of high-ranking officials and so could lead to a
conflict of interest. Additionally, it seemed that government departments were slow to appoint
Information Commissioners at all.

State of the RTl regime in Nepal*!

Nepal adopted its Right to Information (RTI) Act in July 2007, though the right itself had been
guaranteed since the adoption of the 1990 constitution — making Nepal the first South Asian nation to
have formal constitutional recognition of the right to information. There have been some
achievements since the adoption of the law in 2007, mostly in terms of the institutional set-up: the
National Information Commission was formed, an RTI regulation charted out, and some efforts were
made to spread awareness among people to highlight the significance of RTI.

State of the RTI regime in Pakistan3?

With the passage of right to information (RTI) legislation in Khyber Pakhtunkhwa and Punjab,
Pakistan now has five RTI or freedom of information (FOI) laws:

i.  The federal FOI Ordinance 2002
ii. Balochistan FOI Act 2005
ii.  Sindh FOI Act 2006
iv. KP RTI Act 2013
V. Punjab Transparency and RTI Act 2013

These laws vary considerably in their provisions and in the extent to which they are consistent with
internationally accepted best practice for such legislation.

Apart from the challenges of implementing the relatively new laws, there is also the challenge
of replacing the national ordinance with a law and ensuring that the national law is far more
powerful and effective than the ordinance. Similarly, some of the weaker laws also need to
be amended and brought in line with the stronger Pakistani laws and best international
practices.

30 For a detailed description of the situation in the Maldives, see paper 8 in this volume
31 For a detailed description of the situation in Nepal, see paper 11 in this volume
32 For a detailed description of the situation in Pakistan, see paper 12 in this volume
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State of the RTI regime in Sri Lanka>3

In 2004, President Chandrika Bandaranaike's cabinet approved a Freedom of Information Bill, that
would probably have been passed, but Parliament was dissolved and the momentum behind the
passage of the Bill was lost.

In 2010 the Leader of Opposition presented a redrafted version of the 2004 Bill in Parliament, as a
private members’ bill. However the Secretary General of Parliament objected, claiming that the Leader
of Opposition could not present a private members motion; it was then re-presented by the Deputy
Leader of Opposition. It continued to be opposed however, because the Chief Government Whip
announced that the government was planning to present its own version of an RTI law very soon. After
some discussion the opposition party agreed to withdraw their bill and await the government’s next
move. When none was forthcoming, they re-introduced their bill in Parliament in 2011. With the
ruling party’s MPs against them, the bill was defeated. The opposition tried once more to introduce
the bill in Parliament in 2012, but was informed that they could not introduce the same bill in
Parliament again, as it had already been defeated.

Therefore, till a few days back, the news from Sri Lanka was not very encouraging. However, the good
news is that Sri Lanka has just had general elections and the new government has promised that they
will pass an RTI Act within the first hundred days. Let us keep our fingers crossed.

The South Asia region as a whole

Given the situation in the region, 2015 must be a year when countries with new laws are helped to
establish effective implementation systems. It is important to carry out baseline studies so that the
progress of implementation can be properly evaluated against scientifically collected empirical
indicators. Even in those countries where the law has been in existence for some years, much needs
to be done in terms of implementation. The Indian RTI regime seems to be collapsing under its own
weight, with information commissions having huge backlogs and very slow rates of disposal.

In Bangladesh, Nepal and Pakistan the major challenge is to raise awareness about the law and to
ensure that all segments of society, especially the poor and the disempowered, understand the value
that the transparency law has to their lives.

The Maldives and Afghanistan have both passed their transparency laws, they have yet to activate
them and they will face all the challenges that each of the countries in the region has faced in
establishing a workable transparency regime. Bhutan is to take a deep breath and finally pass the long
pending and extensively debated transparency law.

5. RTIcase studies®*

And what is the role of case studies, essentially anecdotes and stories with elements of fiction,
emotivism, and even added drama, in a volume of serious, academic papers about transparency?
Perhaps more is to be learnt from the case studies included in this volume than from all the scholarly
and researched based articles on different aspects of the transparency regime. On the one hand the
case studies make one proud on how collective public intent has begun to prevail over strong and well
entrenched vested interests. It also gives one hope in the inherent goodness of the system where

33 For a detailed description of the situation in Sri Lanka, see paper 8 in this volume
34 papers 13 to 16 in this volume
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despite many problems and barriers, at certain times the government can join hands with civil society
groups and other stakeholders to pursue a common cause.

The success stories depicted in the case studies give hope that despite all their weaknesses, the
existing systems and institutions have the potential of listening to the common person, acknowledging
faults, and setting correctives in motion. There are some heart rending stories which while ending on
a positive note where justice is finally delivered, nevertheless make one despair that people have to
go through such trials and tribulations. Also, they make one remember that for every success story
there must be thousands where people tried but failed, or did not have the wherewithal to even try
and get basic justice.

Through such case studies, observers and analysts of transparency regimes can determine the
direction that transparency laws are taking and the ways in which they are being used. This tells them
much about the nature, strengths and weaknesses of the law and the processes and institutions that
help implement it, but it also tells them an equal amount about the nature of reality in a country or
province. For, there are few feed-back mechanism that so effectively capture the nature and
effectivity of governance, than RTI laws. Public authorities need to periodically analyse the RTI
applications they receive to understand what is working and what is not working in their organisations,
and how effective their attempted correctives have been. Changes in the nature and frequency of RTI
applications, where they are not due to frustration and cynicism, can be excellent indicators of the
success or failures of attempted correctives. They can also indicate whether the RTI law is effecting
any systemic changes in governance, or just servicing the few who manage to file and pursue an RTI
application, thereby contributing to the creation of an “RTI divide”.

But, finally, the most amazing thing the case studies show is the imagination and innovativeness of
the people. How they take the RTI law and use it for purposes that were never imagined nor
anticipated. Some months back a police officer complained that his life was being made miserable by
people filing RTI applications with the police. It seems that someone hit upon the idea to use the RTI
Act to get the police to verify the antecedents of men they were considering as potential grooms for
their daughters! One wonders if any of the marauding activists who dynamically penned and pushed
the RTI Act ever imagined that an RTI application would soon become an essential part of marriage
ceremonies.
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Box 1
Country National Priorities, as identified in
the Delhi meeting, April 20103°

N GERTER - Create and strengthen an effective
legal framework

- Lobby to gain support from political
leaders

- Conduct joint projects with India and
other countries of the region

- Promote experience sharing amongst
countries of the region

- Establish and support a regional lobby
group

Not represented

ERN:ELELI M - Develop a strategic framework for
implementation, including monitoring
mechanisms

- Strengthen the Information
Commission, including financial
independence

- Improve pro-poor orientation and
record management

- Create forums and hubs to collaborate
regionally

4. Bhutan Did not develop priorities

Not represented

' - Raise awareness amongst the

citizenry, including greater emphasis
7. Maldives - Enacting a strong RTI law
- Set up decentralized systems for
information access
- Set up independent Information
Commissions

on pro-active disclosure and
protection of whistle blowers

- Make public authorities more
responsive, especially through training
and education

- Ensure independence and efficacy of
Information Commissions

- Bring RTI on the SAARC platform and
promote experience sharing across the
region

National Priorities, as identified in
the Patna meeting, March 201236

Not represented

Improve proactive disclosure,
including through digital data;
Increase the ability to influence the
political and public sector culture
Get the general public more
interested in the RTI

Develop norms and practices for the
Information Commission to make it
more citizen-friendly and proactive
Repeal rules and laws that are in
conflict with the RTI Act; Sensitising
politicians

Sensitisation of people and
government about the possibilities of
the RTI

Amend Canadian law to bring it on
par with more progressive laws
Making the bureaucracy across all
levels more responsive; Preventing
any dilution of the Act

Digitisation of government records
Bringing the private sector more
directly under the transparency
regime

Record maintenance and digitisation;
Training of PIOs and FAAs, activists,
and rural applicants; Awareness
generations

Developing the Right to Know as a
value system

Creating awareness amongst citizens
as well as state in support of a change
from ‘subjecthood’ to ‘citizenship’

35 Copy at http://www.iipa.org.in/www/iipalibrary/transparentgovernance.iipalibrary.in/workshop.html

36 Copy at http://transparencyadvisorygroup.org/uploads/PATNA MEETING - SUMMARY_ OF PROCEEDINGS -

March 2012.PDF
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9. Nepal

10. Pakistan

12. South
Africa

13. Srilanka

Awn Overview

Strengthen e-governance

Raise public awareness

Build capacity of civil society

Develop regional cooperation,
especially with regard to funding

Not represented

Strengthen the constitutional and
legal safeguards for RTI

Improve government capacity to
implement the law

Strengthen the Information
Commission

Create a platform for greater
cooperation amongst stakeholders
Develop regional knowledge hubs,
possibly by using the SAARC platform
Strengthen the law to bring it up to
international standards

Build capacity of government
functionaries

Promote pro-active disclosure

Not represented

Not represented

Build capacity of people to use existing
laws containing disclosure provisions
at local level

Lobby with and sensitise government
with regard to access to information
Develop and support mass media
campaign for legislation on access to
information

Identify and support champions within
the government

Support non-government agencies to
negotiate and catalyse the demand for
an information access law

Not represented
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- Extending Access to Information (ATI)
to all states and regions, as well as
marginalised groups;

- Moving from ATl to government
accountability; Improving proactive
transparency

- Strengthening the National
Information Commission; Protecting
the law from any dilution

- Increasing demand side; Training of
PIOs and First Appellate Authorities;
Improving information management
and proactive disclosure; Finding
ways to penalise private bodies for
non-compliance

Not represented

- Extending the right to Public-Private-
Partnerships; Safeguarding the right

- Improving political will to support
RTI;

- Establishing a determinative
intermediary body

Not represented

- Learning lessons from other countries
with special reference to Information
Commissions,

- Single point of access and

- Imposing penalties for non-
compliance
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3.

Evolution of the RTI Regime in Bangladesh:
Broadening the Dominant Narrative

Manzoor Hasan?!, Ashikur Rahman?

1. Introduction

In recent times, nearly a hundred countries have introduced a national legal framework in order to
safeguard individuals’ right to seek and receive information from various sources, previously deemed
to be ‘secret’ under various laws.? Such a law is known, in many countries, as the Right to Information
(RTI) Act. In South Asia, Pakistan introduced its RTI Act in 2002, India in 2005, and Nepal in 2007.
Bangladesh joined their ranks in October 2008 when the caretaker government (2008-09) of
Bangladesh promulgated the Right to Information Ordinance through a gazette notification.
Subsequently, after the general elections in December 2008, the Awami League government fulfilled
its pledge and the RTI Act came into operation in March 2009.

The objective of this paper is to explore the known story, the dominant narrative, and to broaden it
to include the many voices that have so far been left out. For example, it is widely held that the
substantive activities related to the evolution and enactment of the RTI Act in Bangladesh, were
undertaken by various civil society organizations and their leaders. In other words, it is commonly
perceived that a handful of civil society organizations and their chief executives played the most
significant advocacy role vis a vis the policy makers, which resulted in the enactment of the RTI Act in
2009.

Another notable characteristic of the dominant narrative is its ‘middle-up’ effort. What do we mean
by this? The main effort to promote RTI in Bangladesh is believed to have coalesced around a larger
group of urban-based middle-class actors. They are considered to be liberal in their outlook, and are
an integral part of the Bangladeshi ruling elite. This group is also very well connected with other key
Bangladeshi actors, such as civil service bureaucrats, and the print and electronic media. Given their
strategic location within society these civil society actors also have substantial influence over two
other significant groups: politicians and donors. Moreover, due to this middle up effort there was little
or no traction of the RTI movement within the Bangladeshi society at large. This became gradually
evident during the implementation stage as revealed by the very low number of applications from

1 Barrister Manzoor Hasan (OBE) Advisor, Institute of Governance Studies, BRAC University (IGS)

2 Dr Ashikur Rahman is a Senior Economist at the Policy Research Institute of Bangladesh (PRI) and Visiting Research Fellow
at the Institute of Governance Studies, BRAC University (IGS)

3 For instance, Official Secrets Act 1923 Bangladesh
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Awami League

Ain O Salish Kendra

Bangladesh Enterprise Institute

Bangladesh Legal Aid Services Trust
Bangladesh Rural Advancement Committee
Commonwealth Human Rights Initiative

citizens seeking information from public
institutions.? It is, therefore,
understandable that the

dominant narrative on RTI, which was

existing

written by a small group of individuals,
on the inception and evolution of RTl in
Bangladesh, aligns very closely with their
own experience and perspective. In this

Chief Information Commissioner
Corruption Perceptions Index

Care Taker Government
District BRAC Representative will broaden that known dominant

paper we have endeavored to include
some thus far unrevealed facts, which

narrative. Our objective is to document

Department for International Development
European Union

the ‘untold story’ on the RTI experience
Information Commission

International Financial Institutions
Institute of Governance Studies
International Monetary Fund

Japan International Cooperation Agency
Least Developing Countries

Manusher Jonno Foundation

Mazdoor Kisan Shakti Sangathan
Ministry of Information
Non-Governmental Organization
Partnership Strengthening Unit

Right to Information

Transparency International Bangladesh
United Nations

in Bangladesh. This has been done by
seeking out new actors and then
documenting their experiences and
perspectives on the inception and
evolution of the RTI Act, 2009.

In section 2, we briefly discuss the
research methodology of this paper.
Section 3 discusses the known dominant
narrative of the RTI experience in
Bangladesh. Section 4 provides the main
elements of our analysis where we
broaden the dominant narrative on the

RTI's possible origin in Bangladesh, the
process that guided its formulation, and the dynamics behind its final enactment. In section 5 we offer
our concluding observations.

2. Research Methodology

The research methodology for the broadening of the dominant narrative has two core components.
First, we describe the specific aspects of the dominant narrative of the RTI Act — the what. Second, we
state how the research was done. In relation to what, three specific dimensions have been addressed:

Origin: As already mentioned, the principal aim of this paper is to document the RTI’s ‘untold story’.
This is important because without that narrative it will not be possible to identify the ‘missing links’.
The broader narrative will identify new actors and institutions, which were primarily responsible for
conceptualizing and advocating the idea of RTI within the policy space. Hopefully, it will also explain
what their motivation was.

Process: This examination documents the ‘voice’ of the non-civil society actors who were closely
involved, at different junctures, with the process that guided the formulation of the draft law. In

4Please see: http://english.rib-rtibangladesh.org/the-state-of-the-rti-regime-in-bangladesh-2/
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particular, this paper aims to identify the various public sector actors who played their respective roles
in moving the process forward.

Enactment: This analysis includes an account of the political actors who played a pro-active role
throughout RTI’s ‘untold story’: (i) in incorporating the RTl agenda in their political party manifestoes,
especially the Awami League and (ii) in ratifying the RTI Ordinance in the first session of the new
Parliament in 2009. This description will hopefully bring to the readers’ attention the political

dynamics that placed the RTI Act in the statute book.

The three phases of this study are given below showing their respective activity and outcome:®

Phase I: Identifying Sources of Alternate Perspectives

Table-1: Key Steps For The Investigation

No. Activity Outcome
1. Review existing literature Identify lead players
2. Review media reports (across the | Identify journalists and other individuals critical as lead
ideological spectrum) of the relevant | players, and to the process
periods
3. Review internal government papers | Identify who disagreed with the idea and/or process
relevant to the process and for what reasons
4, Review parliamentary/constitutional | Identify who disagreed with the idea and/or process
debates on the enactment of the RTI Act | and for what reasons
5. Interview established lead players Seek out names of critics of the lead players/ process
6. Interview foot-soldiers of relevant civil | Tease out the politics of the process from a bottom-up
society groups perspective; seek out names of dissonant voices
7. Interview high-level civil servants | Seek out alternate perspectives that may not have been
involved in the process documented; Seek out names of individuals who may
not have agreed with the dominant perspective
8. Interview politicians involved with the | Seek out alternate perspectives that may not have been
process documented; seek out names of individuals who may
not have agreed with the dominant perspective

Phase llI: Interviewing the Silent ‘Voice’

Once the key individuals were identified during Phase |, we commenced the interview phase and
sought answers to the what, why and when questions.

Phase lll: Triangulation

Once the answers were obtained the phase of triangulation commenced by seeking corroborative
evidence. The aim of this phase was to enhance the broadening of the dominant narrative through
the interweaving of various strands of evidence and analysis.

3. RTI Act 2009: The Dominant Narrative

The ‘Known’ Story

The impressive social indicators of the last couple of decades have placed Bangladesh in the high-
achiever category. The paradox of sustained development and poor governance earned both fame

5 This approach was advocated by Sharma, Prashant (2013), “An Additional Note on Methodology”, Transparency Advisory
Group.
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and curiosity for Bangladesh. The various governance reports emanating from civil society
organizations, research institutes and international organizations, which identified this ‘paradox’,
received wide coverage, nationally and internationally (IGS, 2006). The print and electronic media also
regularly disseminated the findings of such governance reports.® The advocacy campaign, based on
such reports, became a constant pressure on the politicians to bring about policy and legislative
changes in relation to governance challenges. It was in this context that the issue of limited access to
information was put forward by many as an urgent reform issue.

Like other South Asian countries, Bangladesh too inherited the Official Secrets Act 1923 from the pre-
1947 British period. Since then the mindset of past and present bureaucracy in Bangladesh has been
largely molded by this and other secretive laws, rules and regulations. The ensuing culture of secrecy
has become the norm, and the onus has fallen on the citizenry to prove that they are entitled to
information when seeking the same from any institution or individual. Generally, citizens were (and
still are) unsuccessful in obtaining information, and such decisions were not open to legal challenge.
Citizens were not just turned away from public institutions without information but often they were
not given any reason for such refusals.

It was in this context that academics and experts pointed out in many reports that ‘sunlight is the best
disinfectant’ and in order to address poor governance, particularly the endemic nature of corruption
in Bangladesh, greater transparency in the public sector is essential. In various governance reports
one of the consistent recommendations, which have been put forward, has been the enactment of a
robust right to information legislation.” Finally it bore fruit in 2009, in the form of the Right to
Information Act.

The need for a new RTI Act was initially recognized by some civil society organizations, for example,
Transparency International Bangladesh. One of the earliest initiatives was taken by two other
organizations, Bangladesh Legal Aid Services Trust (BLAST) and Ain O Salish Kendra (ASK), in the form
of a workshop, which was held in 1999 and supported by a regional organization, the Commonwealth
Human Rights Initiative (CHRI). A number of civil society organizations were represented at the
workshop, as was the Bangladesh Law Commission. The Law Commission then took the initiative to
put together a working paper between 2002 and 2003, which was later finalized as the Law
Commission (2003), Final Report on the Proposed Right to Information Act. This initiative by the Law
Commission, however, failed to enact a law on access to information, as there was neither political
nor bureaucratic commitment despite some civil society demand for such legislation.

Our research indicates that there followed a period of hiatus from early 2000s to 2005. In 2005
Manusher Jonno Foundation (MJF) took up the RTI baton.®2 MIF initially undertook an exercise to
understand the perception of different actors vis-a-vis a future RTI legislation. MJF’s analysis noted
the fact that there was a serious misconception on the part of the media regarding such legislation.
The proposed RTI law was seen by the media as a ‘sword’ in their hand, which would give them the
legal strength to access ‘secret’ information. Journalists clearly, but wrongly, perceived this proposed
law as a facilitator in the quest for investigative journalism given the greater freedom enjoyed by both
print and electronic media since democratic politics resumed in 1991. This limited nature of the

6 For more discussion on this, please see: http://www.economist.com/node/13184953

7 For more discussion on this, please see: http://www.transparency.org/topic/detail/accesstoinformation

8 Manusher Jonno Foundation (MJF) is an initiative designed to promote human rights and good governance in Bangladesh.
For more details on MJF please visit http://www.manusherjonno.org/
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proposed legislation didn’t reflect the views of the leading civil society organizations as they saw the
future RTI law as a tool for greater transparency. This misunderstanding arose due to multiple
objectives of transparency instruments — citizens having the right to seek information and journalists
being able to uncover corrupt practices through in-depth scrutiny. The objective of such ideas, when
implemented, is to promote transparency and ultimately good or good-enough governance.

Furthermore, MJF’s analysis of the Law Commission’s final report revealed that it lacked meaningful
and broad-based consultation with relevant civil society and advocacy organizations. Besides, the Law
Commission’s final report also lacked a robust analysis of the transparency issues, rationale and
objectives behind such a new legislation within the context of Bangladesh. Taking a cue from the Law
Commission, MJF took its own initiative to mobilize various experts to put together an outline of a
draft bill. MJF formed three core groups — Law Drafting Core Group, Policy Advocacy Core Group, and
Awareness/Capacity Building Core Group — and produced a draft RTI law (Anam, 2010).

In January 2007 a dramatic change came about in Bangladesh. After experiencing prolonged political
turmoil a state of emergency was declared on 11 January 2007 and a military backed Caretaker
Government (CTG) assumed office, with Dr. Fakhruddin Ahmed as its Chief Advisor.® This government
showed a very strong commitment to establishing good governance and started to implement a strong
anti-corruption agenda by undertaking multiple initiatives, for example, the separation of the lower
judiciary from the executive, ratification of the United Nations Convention Against Corruption, and
strengthening of the Anti-Corruption Commission, among others. During the CTG period, MJF and
other advocates of RTI found a natural ally to spearhead their own RTl agenda. In other words, the RTI
advocates were presented with a ‘window of opportunity’ to formulate and promulgate an RTI
Ordinance (IGS, 2010-11).

More specifically, after a draft RTI law was submitted to the Law Advisor of the CTG by MIJF in 2007,
the Ministry of Information (MOI) formed a working group to finalize the law, and included an MJF
representative in the working group. After the completion of the draft legislation, under the leadership
of the MOI working group, it was presented and discussed at various national and regional seminars
and the feedback was noted and incorporated into the draft legislative framework. The draft was also
put on the MOI website to solicit further feedback from the general public. The draft was submitted
by the MOI to the Advisor for the Ministry of Law, Justice and Parliamentary Affairs in March 2007.
The enactment of the RTI Ordinance was officially announced by the Chief Advisor of the CTG in
December 2007 and was approved as an Ordinance by the President of the People’s Republic of
Bangladesh in October 2008.

A parallel development that took place was the mobilizing of non-government organizations, lawyers,
civil society organizations, academicians, media (both print and electronic), and eminent personalities.
They raised a concerted voice and created their own platform to express a clear demand for greater
access to information. While laws promoting greater openness are expected to face resistance from
various vested groups in any society where corruption is rampant and ingrained, the Bangladeshi
experience was quite different. When the RTI Ordinance 2008 (and later the Act of 2009), came into
being, surprisingly little resistance came forth from any quarter. The MJF-led intermediaries very

9 The Chief Advisor was a constitutional position. The title was given to the chief executive of an interim caretaker
government, which was equivalent to that of the prime minister under an elected government. This particular provision of
the Constitution has now been repealed.
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effectively managed to create a ‘middle-up’ demand for such a law without inviting any significant
bureaucratic or political hostility (IGS, 2010-11).

In addition, a concurrent process that took place was the creation of the RTI Forum, composed of 40
different organizations and individual stakeholders, under the leadership of Shaheen Anam, Executive
Director of Manusher Jonno Foundation. The Forum included organizations such as Transparency
International Bangladesh, Bangladesh Enterprise Institute, Article 19, Commonwealth Human Rights
Initiative (India), Mazdoor Kisan Shakti Sangathan (India), among many others. The main goal of this
forum was to create ‘grassroots’ demand for a new RTI law, and to ensure its proper implementation.
The Forum played a significant role throughout the period but its role became particularly critical
during two specific periods: before the promulgation of the Ordinance in 2008 and, secondly, prior to
the ratification of the Ordinance by Parliament in 2009. The Forum’s activities ranged from raising
public awareness of the various issues related to the RTI legislation to getting endorsement from
political parties. In August 2008, an important seminar was organized, titled RTI: Commitment of
Political Parties, which witnessed the participation of all major political parties. The Forum also
actively lobbied politicians, particularly former parliamentarians, and met individually with various
relevant ministers, such as the Law Minister and the Information Minister. The RTI draft law was
scrutinized and finally cleared by the Cabinet on 20" March 2009, and was then put before Parliament.
On 29 March 2009, the RTI Act came into force.*®

Despite some shortcomings, the Bangladeshi RTI Act 2009 can be described as a progressive piece of
legislation. During the process of drafting, intense negotiation took place between civil society
organizations and some civil servants to incorporate as many well-known international best practices
as possible. It has been noted by several observers that the real effectiveness in improving governance
will ultimately depends on the extent to which citizens will demand information using the RTI Act, and
the readiness on the part of the public servants to respond to such demands (Anam, 2010).

Acknowledged Players

The dominant narrative has understandably identified some key players, who played a pivotal role in
relation to RTI, from its inception to enactment. These are primarily civil society actors, Shaheen
Anam, Executive Director of Manusher Jonno Foundation, being one of the leading figures under
whose stewardship the RTl Forum had been formed. Furthermore, MJF coordinated the setting up of
three core groups: (i) Law Drafting Core Group (ii) Policy Advocacy Core Group and (iii)
Awareness/Capacity Building Core Group. These groups constituted eminent persons including legal
experts, academics, NGOs, media personalities, and researchers.?

The contribution of foreign actors, such as Wajahat Habibullah - the former Chief Information
Commissioner of India, is also recognized. He was invited by the Government of Bangladesh to give
his opinion on the draft legislation. During his visit, Habibullah consulted politicians, business
professionals, media and civil society representatives. He spoke highly of the process and strongly
recommended the adoption of the proposed legislation. Furthermore, the role of the Chief Advisor of
the CTG, Dr. Fakhruddin Ahmed, is also widely acknowledged. He played a prominent role in aiding
the formulation of the RTI Ordinance. It is to be noted that Dr. Fakhruddin Ahmed made a personal

10 |bid — see gazette notification date.
11 For example, the Law Core group comprised of noted experts such as Shahdeen Malik, Sultana Kamal, Shamsul Bari, Asif
Nazrul, Tanjibul Alam and Elena Khan.
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commitment in a seminar organized by MJF in 2007 that RTI would be enacted as an Ordinance under
his tenure (Anam, 2010).

4. Broadening the Dominant Narrative

In this section, we document our research findings from various interviews, literature review and
newspaper articles, which have broadened the existing dominant narrative on the origin, process and
the ultimate enactment of the RTI Act in 2009.

Origin: Pinpointing the Unacknowledged Actors

The analysis undertaken in this paper identifies some important gaps in the known story concerning
the origin and evolution of the RTI Act in Bangladesh. First, while it is acknowledged that the
Bangladesh Law Commission formulated a working paper and then a final report on a possible right
to information law in 2003, it is not documented why such an initiative was undertaken in the first
place and who played the key role in taking this initiative forward. Second, given the Law Commission’s
pro-active role in formulating the basic concept note, as contained in the final report, why did that
process come to a sudden standstill?*?

Generally, the Law Commissions in Bangladesh are known to be rather passive and traditional in their
approach to law reforms. In August 2001, Justice A. T. M. Afzal was appointed the Chairman of the
Law Commission with Justice Naimuddin Ahmed?®® and Justice Bimalendu Bikash Roy Chowdhury as
members.} Ikteder Ahmed, a career bureaucrat, was then the Secretary to the Law Commission, and
worked closely with Justice Naimuddin Ahmed on both the working paper and the final report. The
Law Commission, with Justice Ahmed’s persistent encouragement, included in the Commission’s work
plan for the year 2002 the idea of a new law on right to information in Bangladesh.® It is to be noted
that Justice Naimuddin Ahmed was considered by his colleagues to be a liberal and progressive lawyer.
On his retirement from the judiciary he took up several pro-bono activities including that of
Bangladesh Legal Advisory Services Trust (BLAST), where he was the Vice-chair of the Management
Committee. He made it a point to attend many of the roundtables on current issues and he was also
well known for his strong views on various governance issues, in particular the negative impact of
corruption in a society like Bangladesh. Our research also revealed that the working paper and the
final report were largely the handiwork of Justice Naimuddin Ahmed.

In terms of chronology, the working paper was made public on 31° January 2002, and then after a
period of eighteen months the final report was published on 4" August 2003. The preface to the
working paper states “[Tlhis working paper, prepared on 31 January 2001 (sic), is circulated for

12| this regard, it must be noted that even in India, earlier attempts were initiated by the bureaucracy for evaluating the
scope of reforming or changing the colonial Official Secrets Act 1923, which allowed the authority to withhold any
information from the citizens. More precisely, the Government of India formed a working group in 1977 to explore the
possibility of amendment to the Official Secrets Act to facilitate greater dissemination of information to the citizens. This
group, however, recommended no changes on the grounds that the Act only intends to protect national security and not to
act as a constraint to information diffusion from public sector organs. A decade later, the Government of India formed yet
another committee in 1989, which suggested restriction of areas where government needs to hide information, and allowing
information accessibility in all other spheres. These recommendation, however, were not translated into any law (Mander
and Joshi, 1999).

13 Appointed on 25t May 1996.

14 Appointed on 13t December 2000.

15 These insights were derived from our interview with Iktedar Chowdhury, who was the Secretary of the Law Commission
during the time interval when Law Commission produced a working paper on a possible ‘right to information act’ in
Bangladesh in 2003.
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eliciting comments and opinions only. It does not represent the concluding views of the Commission.
The Commission would be grateful for comments and opinions on the working paper before 24 March
2002.” The Law Commission solicited feedback from the population at large. The preface states “It
may be helpful for the Commission, either in discussion with others concerned or in any subsequent
recommendations, to be able to refer to and attribute comments submitted in response to this
working paper. Any request to treat all, or part, of a response in confidence will, be respected, but if
no such request is made the Commission will assume that the response is not intended to be

I”

confidentia

It has not been possible to ascertain the exact number and identity of the individuals and organizations
who contributed but the preface to the final report states “[T]he Law Commission prior to preparation
of this final [report] had prepared a working paper which was distributed amongst member of the civil
societies, lawyers community, journalist (sic), secretaries to the Government, different departmental
heads and intelligentsia for eliciting public opinion on it. Many of the persons receiving [the] working
paper came forward with concrete suggestion and opinion concerning the matter which in turn helped
the Commission to enrich the final report.”

However, by the time the final report was completed and approved on 24 July 2003 and then made
public on 4™ August 2003, Justice Naimuddin Ahmed had retired. The final report was published under
the signature of Justice A.T.M. Afzal, the then Chairman of the Law Commission, and Justice A.K.M.
Sadeque, who was then the only other Member of the Law Commission.

After this very positive development, the process suffered a severe setback. As a matter of normal
practice the Law Commission referred the final report to the Ministry of Information, as the ‘parent’
ministry. The MOI then referred the matter to the Ministry of Law, Justice and Parliamentary Affairs
for further legal scrutiny. It is the responsibility of the ‘mother’ ministry to take necessary action. Our
research has revealed that it was during this phase of the process that the momentum was lost.
According to the then Secretary to the Law Commission, the Chairman of the Law Commission, Justice
A. T. M. Afzal, accompanied by a member, Justice Sadeque, visited the Ministry of Law, Justice and
Parliamentary Affairs to urge the Minister to take steps to draft the Right to Information legislation
based on the recommendations contained in the Law Commission’s final report. Apparently, the
Minister’s response was very lukewarm and non-committal.’® According to the former Secretary of

It

the Law Commission, “...unfortunately, the Final Report went into ‘cold storage’ and no further
initiatives were taken by any of the government stakeholders. The issue of RTI disappeared into a
black hole.” This has to be seen in the context of the government in office, which failed to undertake
good governance reforms, such as the separation of the lower judiciary from the executive. The RTI
initiative of the Law Commission also received very little support from the leading political actors of

that period.

As the Law Commission’s bold initiative lost momentum, the civil society actors — a coalition of
organizations led by MJF and Nagorik Uddog, took up the RTI baton. According to Nagorik Uddog’s
Executive Director, Zakir Hossain, his organization had been advocating for an RTI law since the early
2000s. Nagorik Uddog had made its submissions to the Law Commission prior to the formulation of

16 During the mentioned time interval, Barrister Moudud Ahmed was in charge of the Ministry of Law, Justice and
Parliamentary Affairs.
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Box: Salient Points of the Final Paper

The two documents (working paper and final report) are nearly identical in relation to the salient points. The
main difference between the two documents is the inclusion of evidence in the Final Report as submitted by
individuals and organizations during the period 31% January 2002 and 4" August 2003.

In the preamble of the final report the Law Commission touches on the constitutional guarantees of freedom
of speech and expression and the various international commitments regarding the right to freedom of opinion
and expression, and the fundamental underlying right to access information. The preamble refers to various
international instruments and best practices to establish good governance. It also alludes to a gamut of
legislation hindering free flow of information, specifically the Official Secrets Act, 1923. Finally, the preamble
concludes with a reference to NGOs in Bangladesh and the need to bring them within the ambit of any future
RTI legislation. After an exhaustive preamble the final report proposes the short title, extent and
commencement of the proposed act (Section 1). It proposes that other than certain exemptions the Act will
apply generally (Section 2). Section 3 is the ‘Definition’ clause. Section 4 defines ‘right to Information’. Section
5 deals with the important issue of disclosure of information by the public authority and Section 6 refers to
citizens’ right to access information from designated officers — provisions which are critical to the success of
any right to information regime. Section 7 lists the various exemptions — eight in total. Proposed sections 8, 9,
10, 11, 12 and 13 deal with various penalties for non-disclosures, for example, illegal refusal, failure and delay
to publish, non-compliance with Tribunal order and residuary penalty. Sections 14 to 23 elaborate on the
various aspects of the Information Tribunal, such as location and composition, powers and procedure,
remedies, appeal, representation, penalty and compensation. Finally, Section 24 deals with the important issue
of the power to make rules.

Examining the various documents, particularly the final report, it suffices to mention that the Law Commission
successfully identified some of the core issues in relation to a possible right to information legislation in
Bangladesh. Even though the final report of the Law Commission went through various reiterations before it
became an Ordinance and subsequently an Act, some of the central thoughts remained unchanged. The Law
Commission, particularly Justice Naimuddin Ahmed, should be recognized for his valuable contribution in
formulating the RTI legislation.

Source: Authors’ own compilation

the Law Commission’s final report. Inspired by the activities of organizations such as Mazdoor Kisan
Shakti Sangathan (India) in 2003, Nagorik Uddog also created a network of organizations, which
became known as Access to Justice & RTI Network. The network known as Unmoychon started a
newsletter, the first issue of which came out in July 2003. In 2005 Nagorik Uddog launched a campaign
under the new banner of Tathya Adhikar Andolon (right to information movement) replacing ‘Access
to Justice & RTI Network’, and brought out a collection of published articles in January 2007. According
to Zakir Hossain, Nagorik Uddog was on the street mobilizing public opinion rather than involved with
the drafting of the statute. “Raising awareness was our main objective and it happened at the district
level.” Nagorik Uddog decided not to join the RTI Forum sponsored by MJF but continued with its own
campaign.t’

It appears that between the Law Commission initiative, which ended sometime in 2004, and the keen
interest taken by the CTG to enact RTlI legislation in 2007; much of the grassroots advocacy was led by
MIJF and Nagorik Uddog. Nagorik Uddog’s campaign attracted prominent people, who went around
the country speaking on the issue of RTI. There were, however, some fundamental differences in the

17 Qur interviews reveal that MJF and Nagorik Uddog experienced organizational rivalry over the ownership of the ‘RTI
Agenda’ and various details concerning the RTI movement. This possibly explains the decision of Nagorik Uddog to not join
the RTI Forum, which allied closely with the MJF camp.
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way the issue of right to information was approached by Nagorik Uddog and others, particularly MJF.*8
It has to be noted that this difference didn’t significantly affect the progress on RTI. On the contrary,
the differences enriched and strengthened the movement and different organizations had their own
space to play their unique role and contribute to the evolution of the RTI movement in Bangladesh. In
other words, the RTI relay race had some strong runners: the non-governmental organizations (MJF,
Nagorik Uddog, BLAST and ASK); the public sector (Bangladesh Law Commission, Ministry of
Information, and CTG); the political parties; and finally, the media.

It is also worth mentioning that the major civil society players during late 1990s and 2000s were more
focused on the issue of ‘separation of judiciary’ as the mantra for establishing ‘rule of law’ and
improved governance in Bangladesh (IGS, 2006). Therefore, it was unlikely that the RTI issue would
have received serious attention from civil society actors in the late 1990s or early 2000s. Hence, the
early initiative of the Law Commission must be acknowledged as pioneering, even though the process
came to a halt soon after. Subsequently, various civil society actors took up the mantle of RTI and
steadily moved forward through a participatory process until a breakthrough came with the advent of
the CTG in 2007.

The momentum was re-gained during the CTG of 2007-08, a period which presented a ‘window of
opportunity’ for many pro-governance changes. The final phase came with the elections of December
2008, in which an alliance of political parties led by the Awami League was elected. The newly elected
government decided to continue with the reform agenda, and one of the Ordinances ratified was the
Right to Information Ordinance 2008. Civil society actors also played a critical role — they successfully
persuaded the politicians to remain faithful to their election commitments. Thus, the broadening of
the dominant narrative, in terms of the origin of the RTI agenda, reveals a rich milieu of actors
reinforcing each other and making good use of the various opportunities as they emerged.

Process: The ‘Unknown’ Story

As discussed above, the role of MJF and Nagorik Uddog from 2005 to 2009 was instrumental in
enacting the RTI Ordinance. Interviews with key officials of the CTG revealed that various
organizations, particularly MJF, took on the role of policy ‘entrepreneurs’ as they brought together a
coalition of like-minded organizations and lobbied to create a forceful demand for an RTI law in
Bangladesh. It must be stated that MJF was particularly effective in utilizing the CTG ‘window of
opportunity’ during 2007-08.

Additionally, the MJF-sponsored RTI Forum became another source of public pressure. RTI Forum
became a platform for like-minded personalities and organizations whose goal was promoting a strong
transparency regime in Bangladesh. The current Governor of Bangladesh Bank, Dr. Atiur Rahman,
Shaheen Anam of MJF, and Sultana Kamal of ASK (and a former advisor of CTG), among others, were
members of the RTI Forum.? They lobbied with the then Law Advisor, and our interviews revealed
that the Law Advisor was lukewarm towards the idea of having an RTI Ordinance.?°

Our research has also revealed some ‘silent heroes’ within the bureaucracy. Some senior civil servants
were supportive of the process and worked closely with MJF and other organizations. During the

18 MJF was more interested in policy entrepreneurship though strategic lobbying while Nagorik Uddok focused more on
grass-root advocacy. Thus, there was noticeable difference in the manner in which these institutions tried to articulate the
RTI Agenda.

19 This was revealed to us by one of our interviewees.

20 Barrister Moinul Hussein was the Law Advisor during the noted time interval.
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drafting of the ordinance and the attendant negotiations, some civil servants displayed a ‘status quo’
mindset as they repeatedly watered down some of the key provisions of the ordinance. The
investigation also revealed that the roles of the then Secretary of Information, Mr. Jamil Osman, and
Joint Secretary, Mr. Kamal Uddin Ahmed were extremely positive. MJF was the sole non-governmental
interlocutor representing civil society during the drafting process.

It should also be noted that the final report of the Bangladesh Law Commission was taken into
cognizance by civil society organizations when they were preparing the draft of the ordinance. A
number of interesting changes appeared in the final document. For example, political parties were
exempted from the ambit of the ordinance, and generally the number of exemptions had increased.
For a better understanding of the changes that occurred between the civil society’s draft and the final
ordinance/act, please see Table-2 below. Hopefully, the above discussion brings to light some
unacknowledged actors and some untold stories about the process that emerged during the
formulation of the RTI Ordinance in Bangladesh. In the best tradition of research, further in-depth
investigation is required to unearth a fuller and more comprehensive description of the process and
personalities involved. In this paper we have tried to convey an outline of a broader narrative on the
RTI Act that clearly exists, and calls for further investigation.

Table-2: Comparisons between the Draft and the Act

Draft RTI Law (Civil Society Draft) RTI Ordinance 2008 and RTI Act 2009

Included note sheets or their copies in the
information list

Explicitly termed a political party as an
information providing authority
Information providing authority extended
up to Union level

Broader scope of publication of
information by public authorities

Strong protection for whistleblowers
Higher rank accorded to Chief Information
Commission

Made Information Commission sole
authority to appoint employees
Presentation and discussion of Information
Commission's annual report in
parliamentary standing Committee

Fewer numbers of exemptions from
providing information

Excluded note sheets or their copies from
the information list

Political party not termed as information
providing authority

Information providing authority extended
up to Upazila level only

Reduced scope of publication of
information by public authorities

Indirect mention of  whistleblower
protection

Did not specify rank and allowances of Chief
Information  Commission and other
Information Commissioners

Government to appoint employees of
Information Commission

Submission of Information Commission's
annual report to the President who may or
may not send it to Parliament

Greater numbers of exemptions from
providing information

Source: Comparative Assessment compiled by late Farzana Naim, Director (Governance) and
Ruma Sultana, Programme Manager, MJF.

Enactment: The Unrecognized Political Commitment towards RTI

The dominant narrative on the evolution of the RTI regime in Bangladesh states that after the
promulgation of the RTI Ordinance in October 2008, certain civil society groups led by MJF lobbied
with the major political parties to ensure that the Ordinance was ratified by Parliament. Given the fact
that the CTG had passed a total of 154 ordinances, there was a real possibility that without strong
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political commitment, the final enactment of the RTI Act would not have been achieved. Thus, during
late 2008 and early 2009, a group of civil society organizations, led by MJF, interacted intensely with
the political parties, namely Awami League, Bangladesh Nationalist Party, Jatiyo Party and other left
wing parties. Our interviews revealed that there were a handful of prominent politicians and policy
makers who were closely consulted. They included Dr. Atiur Rahman, Dr. Abul Barakat, Saber Hossain,
Asaduzzaman Noor, G.M. Kader, Amir Khasru, Shafig Rahman, M.K. Anwar MP and Nazrul Islam Khan.

The dominant narrative alludes to some civil society actors having a strong role in implanting the
demand for an RTI Act in the manifestoes of the political parties, especially that of Awami League.
However, our research has brought to attention the possibility of an ‘earlier RTI seed’ within Awami
League’s electoral agenda. In the first version of its manifesto [while in the opposition] Awami League
made a commitment for ‘free flow of information’ within Bangladesh. More specifically, after Awami
League’s electoral defeat in 2001, opposition leader Sheikh Hasina Wajed decided to formulate a draft
electoral manifesto. Saber Hossain, a key political leader within Awami League, took a lead in this
initiative, which was later included in the party manifesto by Dr. Atiur Rahman and Dr. Abul Barakat.
Eventually, some of the key policy reforms, including free flow of information, became incorporated
into the electoral manifesto of 2008. It is pertinent to state here that Bangladesh ranked as one of the
most corrupt countries in Transparency International’s Corruption Perceptions Index during Awami
League’s final year in office. This was followed by a heavy electoral defeat for Awami League in the
2001 general elections. It could be reasonably stated that Awami League finally realized the
importance of a good governance agenda and, therefore, started to articulate some of the key policies
prior to the 9™ parliamentary general elections.

Furthermore, this probably also explains the ratification of the RTI Ordinance during the first session
of the 9™ Parliament. Prime Minister Sheikh Hasina, in her address to an international conference,
Right to Information: Law, Institution and Citizen, held in Dhaka on 215-22" June 2009 stated: “...in
our election manifesto, we...pledged to ensure free flow of information. That is why we have enacted
the Right to Information Law on March 29™ this year in the first session of the 9™ Parliament. As we
have enacted the law, we are now committed to implementing it. Our Constitution guarantees every
citizen the freedom of thought, conscience and speech irrespective of religion, race, caste, and sex”
(IGS, 2010-11). This speaks volumes and provides a clear indication, at least rhetorically, that Awami
League was politically committed to the enactment and implementation of the RTI Act 2009.

5. Concluding Remarks

This paper aimed to re-visit the ‘known’ story on the evolution of the RTI Act 2009 in Bangladesh. The
intention was to broaden the dominant narrative, which has evolved over a period of time, concluding
with the enactment of the RTI Act 2009. The broadening of the dominant narrative touches on
questions such as: How did it all happen? Who are the unrecognized actors? Who played a crucial role
in the formulation and drafting of the law? In the case of Bangladesh, it is widely perceived that the
authorship of the RTI Act lies greatly with civil society leaders (IGS 2010-11). In particular, the
dominant narrative identifies a ‘middle-up’ momentum in terms of the conceptualization of the law
and the final enactment, with the mantle of leadership in the hands of civil society actors. In other
words, unlike other countries’ experience of significant grassroots mobilization of public opinion,
which then produced a coalition of actors resulting in legislative changes, Bangladesh witnessed a
more urban-middle-class-elite centric initiative. The present analysis intended to broaden the
dominant narrative by documenting the ‘untold story’. Hence, we aimed to provide new insights on
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the early origin of the RTI agenda, the process that guided the formulation of the law, and the
dynamics surrounding the ultimate enactment in 2009.

To this end, we have interviewed a wide range of personalities who helped us understand and
articulate the broadening of this dominant perspective. The new evidence obtained from various
sources has helped to connect the various dots, which fell outside the dominant narrative. The
broadening of the dominant narrative has taken place by the inclusion of the lines created by the new
dots, that is, the new events and personalities identified.

Consequently, this paper endorses three key issues that are relevant to any accurate narrative on the
RTI evolution. These issues are:

l. The role of the public sector — particularly the Bangladesh Law Commission — has been
pioneering as it played a critical role in bringing the idea of a new law for greater access
to information to the table. This was possibly an outcome of lessons drawn from
international experience or through a process of ideation. In this regard, the role of Justice
Naimuddin Ahmed, as a member of the Law Commission, was pioneering and courageous
as he singlehandedly brought forth the idea of a new law on RTI to be conceived within
the public domain. This early initiative was particularly interesting as it happened much
before any initiative was taken up by civil society organizations for increased transparency
through easier access to information.

Il. MIJF played a critical role during the formulation and inception phase of the RTI Act. In
particular, it functioned as a policy entrepreneur as it utilized the ‘window of opportunity’
that emerged during the CTG (2007-08) to ensure that the RTIl law was adequately drafted
and an Ordinance promulgated during that period. MJF also ensured the creation of a
coalition of like-minded organizations and personalities, which facilitated the mobilization
of an effective demand for the ratification of the Ordinance into the RTI Act 2009.

Il It is often narrated that Bangladeshi civil society organizations had a prominent role in
encouraging the Awami League government to enact the RTI law. Our research, on the
contrary, revealed that the Awami League, as a political party, was already committed to
free flow of information. This existing pre-condition probably ensured a swifter selection
and ratification of the RTI Ordinance. The Ordinance was ratified during the first session
of the 9" Parliament together with other ordinances from a longer list of 154, which were
promulgated by the former CTG.

In light of the broadened understanding of the origin and involvement of actors in relation to the
evolution of RTI legislation (at least within the bureaucratic machinery of Bangladesh), it is worth
asking: is it normal for government organs to come up with new ideas, especially when such ideas are
more likely to facilitate greater accountability of public servants? On this issue, the insights from the
literature on ‘policy change’ provide contrasting views. Some scholars believe that governments or
bureaucracies most often prefer policy change that can be taken as nothing more than ‘tinkering’ with
existing policies (Howlett and Ramesh, 2003).

In contrast, others believe that governments or bureaucracies can assimilate new ideas and
information based on the question of policy effectiveness as matters stand. Ultimately, literature
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suggests that usage of new ideas depends on the preferences and constraints of pivotal actors.?! Ideas
can also transcend national boundaries both through voluntary lesson drawing?? or direct imposition
— mostly through aid conditionalities (Dolowitz and Marsh, 2000). In the context of Bangladesh, the
introduction of the Right to Information law has been a welcome development given the fact that the
country has been suffering from poor governance for decades, and such laws can bring about greater
transparency within key public institutions. Thus, one objective of the RTI Act is to change the nature
of interaction between the state and its citizens, and to provide a real opportunity for citizens to
demand and receive information on issues they consider important. It is also a major departure from
the tradition of ‘secrecy’ that dominated the operation of the public sector.

Therefore, the enactment of the RTI Act in 2009 has raised the level of expectations, and many see
such a reform measure as a trigger for further changes. On a broader note, we hope that this paper,
which has documented the Bangladeshi experience, will help us understand the conditions in which
tools such as the RTI Act are capable of emerging within the transparency regimes of comparable
developing countries. Finally, we acknowledge the fact that this paper has only scratched the surface
of this topic and many areas, such as the role of the media and development partners, have remained
untouched. We hope that this paper will encourage others to delve deeper into various topics with
greater rigour and unearth much more than what has been presented in this brief scrutiny.

21 |t must be noted that there are numerous ways by which the ideation process can induce policy change: {I} the process of
ideation can help bring into view the problems and issues that enter the policy agenda; {llI} the ideational processes can
change the assumptions that affect the key ingredients of reform proposals (Beland, 2009).

22 The lesson-drawing end of the continuum is based upon the view that actors choose policy transfer as a rational response
to a perceived process. The emergence of a problem or a general dissatisfaction with the status quo can drive actors
voluntarily to engage in an active search for new ideas as a “cheap” means of solving the problem. The process of lesson-
drawing starts with scanning programmes in effect elsewhere, and ends with the prospective evaluation of what would
happen if a programme already in effect elsewhere were transferred to a different country (Rose 1993).
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4.

Evolution of the RTI Regime in India: Broadening the
Dominant Narrative

Kuldeep Mathur?

1. Introduction

The passage of the Right to Information Act in India in 2005 has been hailed as a radical if not a
revolutionary policy change. It has been a significant departure from the established administrative
practices that had a long history. After the US passed its Act in 1966, India was among many countries
that followed in doing so. Initially, this movement was confined to some countries in the Western
world but it gained momentum in other countries after 1990. In the two hundred and twenty years
since 1766, when the first transparency law was passed in Sweden, till 1995, less than 20 countries
had such a law (Singh, 2011). More than 90 countries around the world have now adopted Freedom
of Information Acts of varying scope and degree of effectiveness to facilitate access to records held by
government bodies and another fifty have pending efforts. A few countries have issued decrees or
used constitutional provisions. Many countries have adopted other laws that can provide for limited
access including data protection laws that allow individuals to access their own records held by
government agencies and private organizations, specific statutes that give rights of access in certain
areas such as health, environment, government procurement and consumer protection (Banisar,
2006). Significantly, this global expansion occurred across countries notwithstanding types of political
or economic regimes.

However, the provisions of these legislations vary across countries and each country had its own
context in which the Act was adopted. Also, the legislations, attempting to open up government
decision-making for public scrutiny, were a product of a long drawn process and this process varied
across countries.

2. Purpose

The purpose of this paper is to explore and examine the movement towards a transparency regime as
it unfolded in India and identify the factors that ultimately led to the legislation. There is a widely
believed narrative that recounts how the demand for citizens’ right to information emerged in India.
This narrative identifies a people's movement having origins in a rural setting, which initiated the
demand that then led to the building of an alliance with urban social activist and others who in turn
spearheaded the movement for the adoption of the Right to Information Act. There appears to be a
lurking assumption of a linear process at work that led to the enactment of the Act.

This paper intends to broaden the dominant narrative by contesting the idea of a cause and effect
relationship in the enactment of the Act. The dominant narrative appears to simplify the process of
policy change and place exaggerated emphasis on the role of a cluster of immediate events that

1] am grateful to Shekhar Singh and Prashant Sharma for very useful comments and suggestions.
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galvanized the demand for transparency, which was then accepted by the government. The paper
contends that this is a limited vision and does not provide a full perspective on the way the
transparency regime emerged in India. The purpose is to enrich our understanding of the manner in
which the demand for transparency evolved and also to argue that policy changes occur due to a
whole series of events that include processes that influence growth of new ideas, their assimilation
by institutions and responses and initiatives of national authorities. This understanding, we hope, will
help to enlighten us further on the way the regime is currently functioning and challenges it is facing.
We also hope that a more comprehensive understanding of the Indian experience will provide
opportunities to other nations and societies to learn from it to establish or strengthen their own
transparency regimes.

Towards this end, an attempt will be made to review as wide a literature as possible that reflects on
these issues in India. As discussed later, these issues may not be directly related to what has been
labelled the ‘right to information movement' but may also be those that can provide some insights
into reasons why the movement unfolded as it did.

3. The Official Secrets Act 1923

The Right to Information Act 2005, as mentioned in the beginning of the paper, has been hailed as a
radical if not a revolutionary policy change. The reason is that the government had been working with
a colonial Official Secrets Act 1923 justifying withholding any information from citizens as it deemed
appropriate in a particular case. The government withheld information regarding several incidents like
the Bhopal gas tragedy or the people's resistance to deforestation in the Himalayas or to the
construction of the Sardar Sarovar Dam that triggered initial protest about the use of this Act. Demand
from civil society organizations grew for the scrapping of this Act. The government made several
statements to the effect that major changes were going to be brought about in the Official Secrets Act
but it remains to be seen whether this is going to happen and to what extent. There have been, in the
past, several attempts to amend the Official Secrets Act, but in the absence of genuine political and
administrative will, and popular pressure, all these initiatives have come to naught. A Working Group
was formed by the Government of India in 1977 to look into required amendments to the Official
Secrets Act to enable greater dissemination of information to the public. This group recommended
that no change was required in the Act as it pertained only to the protection of national safety and
not to preventing legitimate release of information to the public. In 1989, yet another committee was
set up, which recommended restriction of the areas where governmental information could be
hidden, and opening up of all other spheres of information. No legislation followed these
recommendations (Mander and Joshi, 1999)2.

The Official Secrets Act had created a culture of secrecy which embraced not only administrative
practices but also political considerations. It was not repealed even after independence. The question
asked (Sharma, 2012) is why “The state in India (across the colonial and the post-independence
period), has zealously guarded its 'right' to produce and control information. In a radical and sudden
departure from this position, it gives up this 'right' without making any incremental changes in policy.”
The Right to Information Act tended to be seen, to that extent, as radical if not revolutionary for it was
perceived to have pierced a hole in this shroud that covered all actions of government.

2 There was an earlier attempt to examine this Act by the First Administrative Reforms Commission set up in 1966 but the
recommendations of its Study Team were not included in the final Report of the Commission. (see Sharma 2012:177 and
Srivastava 2009:114)
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4. Explaining Policy Change

It is such a departure from a stable policy regime that has attracted attention of policy analysts around
the world. Most of the scholars and other commentators have remarked that governments usually
continue with policies and empirical evidence indicates that if a change occurs it comes through
tinkering with policies that already exist. There is incremental change rather than a radical change.
This is done without altering the overall shape or configuration of a policy regime (Howlett and
Ramesh, 2003:237). It was widely believed that change in stable policy regimes occurs largely from
exogenous factors and thus a 'crisis' was seen as an important factor in inducing such change. The
notion that policy regimes would change only due to exogenous events or shocks arose from the
assumption that such regimes were a form of stable or self-adjusting 'homeostatic' system. But this
notion itself is undergoing a transformation.

In responding to policy challenges, Berman (2013) has argued that governments also assimilate new
information as they reflect on the old. There is a process of learning as political actors interpret both
past and present events and selectively screen information. This process emphasizes the role of ideas
in political life for it is these that provide the framework of interpretation. It is ideas that push a policy
debate forward and create choices.?

In policy literature the interaction between ideational processes and institutions is being underlined
as a source of policy change. Beland (2009) has argued that there can be three ways that ideational
processes can influence policy change. First, such processes help to construct the problems and issues
that enter the policy agenda. Second, ideational processes shape the assumptions that affect the
content of reform proposals. Third, these processes can become discursive weapons that participate
in the construction of reform imperatives. In a comprehensive review of the literature, Beland (2009)
further shows that ideas identify what the most pressing issues of the day are and this helps actors to
narrow down the list of issues on the policy agenda. In other words, ideas participate in the
construction of the social, economic, and environmental problems that political actors may address.
Ideas can also take the form of economic and social assumptions that either legitimize or challenge
existing institutions and policies.

Further, policy ideas are not restricted by any national boundaries. They frequently cross them and
are carried by academicians, think tanks, international organizations and civil society institutions. Such
frequent transfer of ideas has been helped considerably by modern means of communication. Another
dimension of this diffusion of ideas is their coercive or non-coercive nature. Some of the transnational
ideas are accepted because they come as part of aid conditionalities while others can be part of
voluntary acceptance (see Dobbins, Simmons and Garrett, 2007). However, as Beland (2009:710)
suggests, the recognition that many policy ideas spread beyond national borders should not obscure
the fact that, as far as country-level politics is concerned, national boundaries and institutions remain
central to the politics of policy change around the world. Despite the development of major
transnational policy networks, national institutions and policy legacies still weigh heavily on the
production of expertise and social learning.

Within the national boundaries, in Hall’s (1993:280) explanation of policy change, 'issues of authority'
are likely to be central to the process of paradigm change. Faced with conflicting opinions from the

3However, all ideas are not influential and assimilated by the policy actors. Choices are made and how and why some are
chosen and not others is a subject of another debate. The rest of the paper indicates the source of many ideas that became
influential in the RTI debate.
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experts, politicians will have to decide whom to regard as authoritative, especially on matters of
technical complexity...In other words, “the movement from one paradigm to another is likely to be
preceded by significant shifts in the locus of authority over policy,” (quoted in Baumgartner,
2013:240). What is being argued is that the status quo weakens when there is a shift of authority over
policy. An important element of the likelihood of policy change is related to the staying power of status
quo. There can be various ways of weakening it but the shift in authority appears to be an important
one.

It is for this reason that all ideas are not influential in shaping public policy. If national institutions and
policy legacies are a defining factor so also is the role of those who have come to be known as ‘policy
entrepreneurs’. They distinguish themselves with their desire to change the conventional way of doing
things. Mintrom and Norman (2009:651) quoting Kingdon (1984/1995) noted that policy
entrepreneurs “... could be in or out of government, in elected or appointed positions, in interest
groups or research organizations. But their defining characteristic, much as in the case of a business
entrepreneur, is their willingness to invest their resources — time, energy, reputation, and sometimes
money — in the hope of a future return”. Mintrom and Norman (2009) further quote Kingdon to
suggest that within policymaking contexts, policy entrepreneurs take advantage of ‘windows of
opportunity’ to promote policy change. Increasingly this concept of policy entrepreneurship is getting
integrated into studies of policy change, though much more needs to be undertaken to explain why
such entrepreneurs are willing to invest their time, energy and other resources in promoting a change
in a particular policy stream.

Two or three points emerge from the above review. One is that policy change is not merely crisis
driven but is more of an interaction between ideational processes and institutions. Secondly, not all
ideas get incorporated into policy processes. Only some do. This depends not only on the nature of
ideas but also the influence that policy entrepreneurs exercise. In today's globalized world, diffusion
of ideas is from various sources and so the policy community has also grown. Finally, despite the
development of transnational policy networks, national institutions and policy legacies still weigh
heavily on the production of expertise and social learning.

What needs emphasis is that rarely do policy changes take place due to a single cause. As somebody
has pointed out, the origin of public policies is difficult to determine. Whole series of events influence
the immediate reason to bring about change. Some of these events seem to be unrelated to the
immediate cause but they provide a policy environment — a context — in which such a change is
perceived as acceptable and legitimate. Acceptability and legitimacy are fundamental and critical to
the sustainability of a policy change in a democracy. Policy change is a process that unfolds over time
but is shaped and influenced by events whose origins can lie both in indigenous as well as exogenous
factors.

In a globalized world, it is becoming increasingly difficult to discern the identity of the source of a
specific policy change. There is now a free flow of knowledge and awareness of practices across the
world and issues and their solutions are being framed globally though applied locally. Even protest
movements in one country are inspired by such events in another country. Environmental protests
are good examples of such an interaction. Thus change is knowledge driven and each country now
usually makes a deliberate effort to learn from the experience of other countries before embarking
on its own. However, it must be recognized that there is a political dimension to this learning too. For
countries choose examples that suits their line of thinking and action. A consequence of the growing
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complexity in policy making is that a policy community is not confined to national actors alone. It is
spread across borders leading to what is known as policy diffusion. This not a new phenomenon but
the processes of globalization seem to have intensified it.

However, it is explicitly acknowledged that policy preferences and capacities are usually understood
in the context of the society in which the state is embedded. Policy making styles reflect the
governance styles in each country which in turn reflect the nature and context its society and state
are placed in. To understand policy process and explore its dynamics, one has to look beyond the
immediate cause(s) and also explore how a state solves problems and frames a policy in general.

5. Policy Shift in India: Towards Transparency

There is now considerable literature that celebrates the role of grassroots movements in the adoption
of the Right to Information Act 2005. In a way, the narrative is based on the reflections of the national
group of urban activists and also the commentaries of foreign and national scholars and journalists
(for detailed citations see Sharma, 2012). This paper will not attempt to elaborate on the narrative but
would highlight the major issues relevant for our discussion. For referring to the dominant narrative,
we will depend more on the writings of Shekhar Singh, who was one of the prime movers of the
campaign and has written extensively on the subject. He has been recognised nationally and
internationally for his contribution and continued interest in the adoption of the Act and in making it
effective.

First, the Right to Information movement is seen to rise from the efforts of social and people's
movements. These seem to have begun sometime in the 1980s. Singh (2011:54-55) points out that
there were three kinds of stakeholders. One, there were people's movements working on ensuring
basic economic rights and access to government schemes for the rural poor. The relevance and
importance of transparency was brought home to them when they found that the landless workers in
rural areas were often cheated and not paid their full wages. Yet the workers could not challenge the
paymasters, who claimed that they had worked for fewer days than they actually had, as these
workers were denied access to the attendance register in which they affixed their thumb impression
every day they worked, because these were government records. Second, the group that joined this
movement was that of people fighting for the human rights of various groups and individuals in conflict
prone areas of India. The third group of supporters was of environmentalists who were concerned
about the rapid destruction and degradation of the environment. They were spurred by the success,
though limited, of an earlier petition to the Supreme Court demanding transparency about the
environment.*

These civil society activists were joined by urban activists consisting of intellectuals and civil servants
of various hues. But the emphasis in the narrative has been on the role of the social movements of
protest that were leading to a mass disaffection towards secrecy due to suppressive measures of the
government. What provided greater momentum to the RTI movement was the beginning of a rural
movement in around 1990 started by Mazdoor Kisan Shakti Sangathan (MKSS) in Rajasthan,
demanding access to information on behalf of wage workers and small farmers who were denied
benefits of their rightful wages or their just benefits under government schemes. Singh (2011:55)
suggests that MKSS transformed the movement and it metamorphosed into a mass movement. The

4Environmental movement has been the precursor of the struggle for transparency and some of its activists joined the
present movement for RTI too.
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jan sunwais (public hearings) it held are acknowledged as the core strategy that moved the Rajasthan
government and caught the imagination of the people.

The second element of the narrative is the formation of the National Campaign for People's Right to
Information (NCPRI) in 1996. As the demand for transparency spread, it was felt that a national body
for coordinating efforts for the formulation of national legislation be formed and after a series of
consultations, NCPRI was born and located in Delhi. It consisted of a few rural activists and their voice
was that of Aruna Roy who led the MKSS movement in Rajasthan. There were also Delhi based
journalists, eminent lawyers, and social activists like Shekhar Singh.

The narrative then goes on to elaborate on the role of the prominent members of the NCPRI in
negotiating and bargaining with the highest echelons of the government to get the Right to
Information legislated in 2005. They created a media upsurge which caught national imagination. The
narrative also goes on to describe the strategies that they used to influence policy makers including
the Prime Minister. This narrative is so prevalent that everybody believes that this is the correct way
to view the process of the enactment of the RTI Act. We now intend to show that the movement may
be a descendant of many ideas, institutional processes and international experiences which ultimately
influenced the way the demand for transparency evolved and to explore the reasons of its acceptance
by the state at the time when it did.

6. India: State and Democracy

That the character of the political system is key to the way public policy is deliberated, formulated and
implemented is a widely accepted notion.> With its size and heterogeneity, India is not an easy country
to govern. In area and population, a few Indian states are larger than many sovereign states. The
border areas in north-east and north-west have continued to be trouble spots since independence in
1947.

The country adopted a federal system of government but has been characterised to be one with a
strong Centre. The reason is that national unity has always dominated the concerns of the
government, and as a consequence of such thinking, in spite of the Constitutional provisions, there
has been hesitant decentralization and reluctant opening up of the decision-making process.

India's adoption of a democratic parliamentary system of government with universal adult
franchisement occurred at a time when its literacy rate was 35% and more than half its population
was living below the poverty line. Much of the government's effort has been to improve upon these
indicators but progress has been slow though India has achieved much. The discourse on democracy
also centred on the core Western liberal values of individual rights, freedom and equal opportunity
and it is in this context that claims of failure of Indian democracy are often heard. Inability to achieve
development goals as expected has also led the current discourse to be dominated by corruption and
lack of capacity in government to deliver public goods and services effectively.

India faces a paradox. On the one hand, social conflict has increased, the economy has undergone
difficulty and democratic institutions are constantly under pressure by the tide of protest and violence.
Democracy in India, on the other hand, seems to have deepened and widened its reach. The
proportion of socially and economically deprived who exercise the right to vote has increased. If there

SWhat is interesting, though, is that the adoption of the RTI legislation has not known such political system boundaries.
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is turbulence at the electoral level, one reason is that the participatory base of the electorate has
expanded since the 1990s (Yadav, 1999).

Itis in this context that the movement towards RTI has been juxtaposed with the emergence of violent
conflicts (read Naxalism) in certain regions of the country and an argument made that access to
information is a democratic attempt to transform the state. Singh (2011:50) suggests that movements
like the RTI movement try to make the system face up to its contradictions and to force the state to
respond to the demands of the people.

7. State and Bureaucracy

India' poor development record is embedded in a highly expanded role of the state. In Nehru's vision
of planned development, the state occupied a pre-eminent position in the delivery of public goods
and services. Accordingly, India became a highly interventionist state that pursued welfare and
socialist objective by itself becoming an entrepreneur and by controlling and regulating the private
sector. This has had the effect of the creation of a public sector with a huge army of employees whose
interest lay in its self-perpetuation and in the acquisition of as much benefit as possible from
administering the economy.

Faith of the policy-makers in the ability of the state to undertake the enormous task of development
had stemmed from the perceived strength and efficiency of the bureaucracy that the British left
behind. At a time when other developing countries were struggling to establish a professional and
career based civil service, the standing of the colonial Indian Civil Service was exceptional. It had
served the colonial masters well, and in the initial years of independence, it had provided tremendous
support to the integration of the country, quelling riots that followed its partition. It had quickly
assumed the role of upholding the law of a new sovereign state. These civil servants together with
their successors, of the Indian Administrative Service, also became supporters of the Nehruvian legacy
of state-led development. As a result, the inherited colonial structure of administration has remained
relatively untouched, even when questions about its suitability have been raised.

In spite of several state initiated efforts, the administrative system has not undergone a radical
change. There are examples of isolated cases of reform and many that have been triggered by
international agencies. But these have yet to make an impact on the larger system. The result is that
now it is the society and victims of ham-handed administration who are demanding administrative
reform. In the recent past, these protests have widened to include dissatisfaction with the larger
governance system and have been directed against the political leadership too. The recent protest,
rallies in the major towns of the country for the passage of the Lok Pal (Ombudsman) Bill, was directed
against the political leadership for its reluctance in supporting a legislation that creates a strong
machinery to fight corruption. The movement towards greater access to information and bringing it
into public domain needs to be seen as a way of bringing about governance change through grassroots
efforts.

8. Role of Judiciary and Demand for Information

It is now widely accepted that judicial pronouncements, particularly in cases of litigation about
degradation of the environment, were among the first concerns about lack of information expressed
in the public domain. Both Singh (2012) and Sharma (2012) go back to 1975 to cite the judgment of
the Supreme Court which stated that “In a government of responsibility like ours where the agents of
the public must be responsible for their conduct there can be but a few secrets. The people of this
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country have a right to know every public act, everything that is done in public way by their public
functionaries. They are entitled to know the particulars of every public transaction in all its bearings.”
Another judgment coming in 1982 held that right to information was a fundamental right under the
Constitution. It went on to say that the concept of an open government is a direct emanation from
the right to know which is implicit in the right of free speech and expression guaranteed under Article
19(1) (a). There were other cases also in the 1980s that upheld the right to know.

As a matter of fact, when the memory of the Bhopal gas tragedy was still fresh in the minds of the
people, a public interest litigation was moved to relocate Sriram Food and Fertilizer Industry from a
densely populated area of Delhi. It was argued that the industry dealt with hazardous chemicals and
any mishap could be life threatening to the people living around it. During the hearings, it was
discovered that the government had already formed a committee to look into this but its findings were
not revealed. This prompted the Court to remark that someone should take up the issue of 'right to
know' (Sharma, 2012:89).% The Court was in a way playing a positive role, going to the extent of
prompting society to take up this issue.

Significantly, the Supreme Court also established that access to information was a right as guaranteed
under the Constitution. It was not merely a largesse that a benevolent government provided to its
citizens. Thus fight for this right was a struggle for democracy and not for mere good governance. This
point is important to keep in mind for there is a distinction between the nomenclature of the Act
passed by the NDA government in 2002 and the one passed by the UPA government in 2005. One is
titled Freedom of Information and the other Right to Information. This changed the nature of the
struggle after 2005 when the government began implementing it while the 2002 Act never got off the
statute book.

A possible reason why the nomenclature of ‘Freedom’' was used during the NDA regime could be many
fold. It has been reported that the NDA government had sent a team of officers abroad to learn from
experiences of other countries which were possibly using the nomenclature of Freedom rather than
of Right. This change was also embedded in the larger vocabulary of civil society movements. With
increased awareness and civil society activism, the political discourse was changing and many of the
struggles being spearheaded by civil society organizations were demanding citizens' rights whether
they were in the field of food, work, or education (see Chandoke, 2007). The more significant impact
was the Court pronouncement that made the right to information implicit within the meaning of right
to free speech and expression under Art. 19(1).

As mentioned earlier, the 2002 Act never got off the ground. But what it demonstrated was that the
government had the capacity to frame a law even though that may be ineffective and toothless in its
provisions. It possibly alerted civil society organizations that in future each clause may have to be
negotiated so that the Act does not become a toothless legislation. Its ineffectiveness must have also
prompted the Congress party, which was in the opposition at that time, to promise a more effective
legislation in its manifesto. The manifesto of the Congress party said: “All government agencies but
particularly those that deal with citizens on a day-to-day basis must operate in a responsive and
accountable manner. The Right to Information Act at the centre will he made more progressive,

6Kalpavriksh, an NGO working on environmental issues, also involved in this case, responded to this and filed an affidavit
seeking the Court’s intervention to pronounce Right to Know as a fundamental right, albeit in the context of the location of
hazardous industries in densely populated areas.
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meaningful and useful to the public. The monitoring and implementation of the Act will be made more
participatory and the penalty clauses regarding delays, illegal denials and other inadequacies relating
to the supply of information to the public will be operationalised soon. Protection will be extended to

all “whistleblowers” through statutory means, if necessary.” This strong mention in the manifesto
came very handy as the NDA lost the elections in 2004 and UPA, under the leadership of the Congress

party, came to power in 2004.

The inclusion of the right to information in the manifesto of the Congress party for the 2004 elections
had an added significance. This was that it seemed to be included at the behest of the leader of the
party, Mrs. Sonia Gandhi, who provided it great support later at the time of negotiation with
government. We will take this up in a later section.

9. Early Political Initiative

The inclusion of RTI in the Congress party manifesto had a spread effect with other main political
formations also including it in their own manifestos for elections that followed in 1998, 1999 and 2004.
But an earlier attempt in 1989 by the National Front led by VP Singh cannot be ignored. In its election
manifesto, the (later victorious) National Front coalition under the sub-heading “Open Government”
stated that “The National Front commits itself to full freedom of the media, autonomous corporations
for television and radio and elimination of practices that lead to direct and indirect arm-twisting of
the Press. People’s right to information shall be guaranteed through Constitutional Provisions”
(Quoted in Sharma, 2012:178-179). In a further reinforcement of the Prime Minister's commitment to
open government, Sharma (2012:179) quotes him saying that an open “system of governance is an
essential prerequisite for the fullest flowering of democracy. Free flow of information from the
Government to the people will not only create an enlightened and informed public opinion but also
render those in authority accountable... In tune with our firm commitment for transparent functioning
of our Government, we propose to suitably amend the Official Secrets Act so that the people have
increased access to information.” This proclamation of the Prime Minister was followed up by a
workshop at the Centre for Policy Research and setting up of an Inter-Ministerial Task Force to draft a
Freedom of Information Bill. This task force consisted of bureaucrats at the joint secretary level. The
task force also visited other countries to learn from their experience.

Nothing much came out of this effort as VP Singh lost power within a year, and after an intervening
period, a Congress party led coalition formed the government in 1991 and stayed in power till 1996.
During this period the demand for transparency in government was not raised as a political issue.
There was a short period of instable coalitions, and elections were held in 1998.

Three national elections were held during the period 1998-2004. After one year in power in 1998, the
BJP lost support and elections were held in 1999, after which the BJP, as the principal partner in the
NDA coalition, formed the government for the full term before losing the elections in 2004 and giving
up its place to the Congress party and its coalition, the UPA. The NDA coalition legislated the Freedom
of Information Act in 2002 when several Congress led state governments had already legislated on the
issue. It was probably because of this political configuration in which the NDA government found itself
that It allowed its own legislation to lapse as it could not gain much political mileage in that scenario.
The party manifestos of the three main political formations, the Congress party, the BJP and the CPI
(M) included good governance and access to information, with varying degree of emphasis. However,
it appears that the Congress party was prompted by the fate of RTl under the NDA regime and saw
itself as the flag bearer of transparency in government. It had much to gain politically.
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10.State level Initiatives

While the NCPRI was being formed in 1996 for embarking on a national movement for the right to
information, some states had begun to take initiative to pass such legislation on their own. Tamil Nadu
and Goa passed their Acts in 1997 without any civil society activities. They were promoted by the
governments themselves. Other states — Rajasthan in 2000, Karnataka in 2000, Delhi in 2001, Assam
in 2002, Madhya Pradesh in 2003, Maharashtra in 2003 and Jammu and Kashmir in 2004, passed their
Acts when the NDA government led by Atal Behari Vajpayee was in power at the Centre. What is
significant is that except for two states, Tamil Nadu and Jammu and Kashmir, all the states that had
passed the RTI legislation much before 2005 were ruled by the Congress party. NDA coalition or its
principal component, the BJP, was not in power in the states that had passed the legislation. While in
most states, the Act was initiated by the government, Rajasthan and Maharashtra were exceptions. In
Rajasthan, the movement was led by MKSS whose role is part of the dominant narrative in the passage
of the national Act in 2005. The Maharashtra story was a little different. It had followed a zigzag path.

In 2000, a sustained advocacy campaign by social activist Anna Hazare forced the Maharashtra
government to pass the Maharashtra Right to Information Act 2000. However, civil society groups
were unhappy with the Act, criticising it for being too weak and demanding that it be replaced with
better legislation. In 2001, the government formed a committee comprising senior serving and retired
bureaucrats, jurists and a leading social activist, Anna Hazare, to draft a Freedom of Information Bill.
Before the committee could submit its draft, the Maharashtra government repealed its 2000 Act and
replaced it with the Right to Information Ordinance 2002. However, this Ordinance lapsed because,
as stipulated in the Constitution, it could not be converted into legislation within six months of its
issue. However, public pressure to enact a law continued. Consequently, in the budget session of the
legislature of 2003, the Right to Information Act was passed and sent to the President for approval.
For quite some time, Presidential assent was not given and Anna Hazare wrote a letter to the Deputy
Prime Minister threatening to go on fast if this assent was not forthcoming. The assent finally came
within 10 days of his letter (Commonwealth Human Rights Initiative, 2005).”

The passing of such legislation in the states was significant in two ways. One was political — it provided
support to the Congress party in its effort to pass the legislation at the Centre. The party was able to
project itself as a party that upheld democratic values of transparency and accountability more than
the NDA and thus espoused the cause of open government. Another dimension was that these
legislations provided a learning experience in framing the Central Act of 2005. It was possible to rectify
many of the weaknesses of the state legislations. The role of these state initiatives has often been
ignored in the dominant narrative of the emergence of the transparency regime in India.

11.Influencing Policy: National Campaign for People's Right to Information and the
Government
Even though the rural struggle for government stipulated wages began around 1990 in Rajasthan, it

was transformed into a movement for the right to information only after the formation of the National
Campaign for People's Right to Information (NCPRI). The protests and hunger strikes organized by the

7Available at
http://www.humanrightsinitiative.org/index.php?option=com_content&view=article&id=505:maharashtra&catid=90:india
-states&Itemid=433

49


http://www.humanrightsinitiative.org/index.php?option=com_content&view=article&id=505:maharashtra&catid=90:india-states&Itemid=433
http://www.humanrightsinitiative.org/index.php?option=com_content&view=article&id=505:maharashtra&catid=90:india-states&Itemid=433

Ewmpowerment Through nformation — |

MKSS were based on local appeals, with slogans like ‘hamara paisa hamara hisaab' (our money, our
accounts). It was the largely Delhi based intellectuals who formed the core group of NCPRI, whose
activities and public statements caught national attention. Undeniably, the MKSS leadership was also
part of this core group, but it was not wholly rural; it shared the identity of the urban group. Thus,
from 1996 onwards, when the NCPRI was formed, its members as a group or as individuals took up
the task of mobilizing public opinion and negotiating with the government.

It is pertinent to point out that the founding members of NCPRI were not civil servants alone but
prominent lawyers, journalists and an academic who had also worked as an advisor to the
government. Such a group commanded high prestige nationally and being Delhi based played a key
role in reaching out to the national media and opinion-makers. In an interesting study, Sharma (2012)
goes into great details in providing links that this group had with the policy makers in the government.
There existed a kind of social bond among the people on both sides of the table. This generated
empathy and patience to listen to the other's point of view. What is specially pointed out in this study
is that members of the core group had close links with the bureaucracy at the helm of the government
due to civil service camaraderie. This camaraderie was due to one being part of the same civil service
group or being related to a member of this group.

However, social bonds do not always lead to policy changes. A large number of policy changes,
espoused by similar groups of people or sometimes the same people, do not get accepted. There is a
strong stability in status quo and it is only when that weakens that the opportunity to change policy
arises. It does appear that one needs also to focus on the strategy to influence rather than their social
bonding alone.

The Congress party was led by Mrs. Sonia Gandhi who had declined to be the Prime Minister after the
victory of the alliance led by it in 2004. Drawing on the narrative presented by Sharma (2012:106-112),
it seems her rejection of the position of Prime Minister raised her moral authority and gave her
immense prestige to influence the government. She formed a National Advisory Council which
consisted of members from civil society organizations, civil servants who had become social activists
and also Aruna Roy who led the MKSS and who was also a member of the core group of NCPRI. This
Council was to push for many welfare measures in the rural sector. As an undisputed leader of the
Congress party and having the responsibility of implementing the provisions in the party's manifesto,
Mrs. Gandhi commanded a lot of influence with the government.

On 16 August 2004, Sonia Gandhi, as the Chairperson of the NAC, dispatched a letter on the Right to
Information to the government urging it to introduce an amended Freedom of Information Act in the
Parliament at the earliest. All the background material needed for this letter had been prepared by
NCPRI. The momentum began to build up. Not only were recommendations being made to the
government by the NAC, but separate communications were also being initiated by the Chairperson
of the NAC to the Prime Minister. The importance being attached to the issue by Sonia Gandhi could
not be ignored (Sharma, 2012:109).

Despite Sonia Gandhi’s obvious interest in the RTI legislation, sources in the government informed
NCPRI members that resistance within the bureaucracy was mounting, and that the government might
not table the bill in Parliament that year. Another influential person in the form of former Prime
Minister VP Singh was mobilised who accompanied two members of NCPRI to meet the Prime
Minister. At this meeting, the Prime Minister is supposed to have said that he was under great
pressure and the bill would be introduced in the current session of Parliament. But the bill that was
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introduced by the government was to be effective only for the central government and not for the
states. Another round of lobbying followed. Four members of the NAC sent a letter of protest to Mrs.
Gandhi requesting her to intervene. It is believed that she did and the bill was finally passed after
being made effective for the whole of India besides Jammu and Kashmir.

What this story tells us is that the status quo was weakened because there was a shift in the locus of
authority. It needs to be recalled here that the UPA-1 led by the Congress party had formed the
government after getting the election mandate of 2004. What was the defining characteristic of this
government was the nomination of Manmohan Singh as Prime Minister by the leader of the Congress
party, Mrs. Sonia Gandhi, who had publicly declined to accept the top post. There was a halo of
sacrifice around her and public opinion swelled in her favour. But with the institutionalization of the
National Advisory Council chaired by her and composed of social activists of various backgrounds,
there was little clarity about how the governance system would function. Even in an earlier pre-
government period, she had contacts with such groups to keep herself acquainted with ground
realities. However, extension of these informal contacts into formal institutional framework was
another matter and the political and administrative actors were not sure of their response to such a
situation. Thus, it may be hypothesized that Mrs. Gandhi wielded moral authority that was widely
accepted. In addition, this was also probably the first case in which the members of NAC were
committed to and expected that Mrs. Gandhi would be influential. In a way this was a test case. ®

While arranging meetings with Mrs. Gandhi, social bonding of civil servants in the NAC with those
serving in government may have been helpful, but the fact that that appeal went to her as Chairperson
of the National Advisory Council and one who commanded influence with government was
important.® It was also important that some members of the NAC provided great support to the right
to information movement in other capacities and became its voice in the Council. There were
bureaucrats at critical levels of government who recognised the shift in authority and were willing to
lend a helping hand. It showed that bureaucracy was not a monolith and there were changes occurring
in the attitudes of its members that brought divisions within it.

12.Bureaucratic Resistance or Support: No Easy Answer

This final act in which Mrs. Gandhi as Chairperson of the National Advisory Council intervened and
where the Prime Minister is supposed to have told the members of the NCPRI, who went to meet him,
that he was under great pressure, has raised some very critical issues about the role of bureaucracy
in the entire unfolding of events ultimately leading to the passage of the RTI Act. The dominant
narrative highlights the fact that the bureaucracy was resistant to the idea of opening up government
and it was the support of the political class that ultimately led it to accept the idea and work for it.

Possibly some other events not directly related to the RTI movement could have had a bearing on the
belief that has been generated about the role of bureaucracy. One event that is directly related is the
failure of the effort to repeal the Official Secrets Act of 1923. The demand for this, as stated earlier,
was generated by various issues raised in the environmental movements and particularly by the
Bhopal gas tragedy. In spite of many efforts the Act was not repealed and has not been repealed. It is

8This is in contrast to the events in UPA-II by which time probably the halo effect of sacrifice had been rusted considerably
and the many issues that she and her NAC took up had wider implications of financial management and the strategy of
economic development pursued by the government.

9Sharma (2012) presents details of the inter-connections among some serving and retired civil servants and some activists
and argues that this was a great help in the passage of the Act.
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widely believed that this happened because of resistance offered by the bureaucracy, which was not
ready to be open to public scrutiny. Another widely publicised event that further reinforced the
intransigence of the bureaucracy in such matters was the public spat between the Urban Development
Minister and the bureaucrats of his Ministry. The Minister, in the coalition government led by the BJP,
in this case Mr. Ram Jethmalani, announced his intention to introduce a system in his ministry through
which the general public would be able to pay a fee to access government records. He followed it up
by issuing an office memorandum but this was scuttled with a counter coming from the Cabinet
Secretariat after the top bureaucrats of his Ministry sought its support (See Sharma, 2012:104-05).%°

More directly the failure to incorporate freedom of information in administrative reforms suggested
over time have been seen as another reason to believe that the bureaucracy has been resistant to
open government. The events directly related to the RTI movement further provided grist to the mill.
These were failure to provide for freedom of information by the government when VP Singh was Prime
Minister in 1989, then silence during the period before BJP came to power in 1998 and the fact that
the Freedom of Information Act that the BJP government passed in 2002 was not notified.

The dominant narrative further builds on this story and places great emphasis on the support from
the political class for the enactment of the RTI Act in 2005. This perspective fits well with the general
perception of a rigid bureaucracy that has stalled any effort at reform since the First Administrative
Reforms Commission was established in 1966. However, in this specific case, it is also a fact that
greater access to the leadership of UPA, particularly the Congress party, was generated by the
relationship between the membership of the NCPRI and bureaucrats occupying critical positions at
that time. Sharma (2012) has argued that there was a kind of old school brotherhood between
members of the NCPRI and top bureaucrats in the government which allowed NCPRI “privy to the
thinking both within the government as well as political leadership”. He has based this argument on
an elaborate analysis of the background and links of the present bureaucrats and past ones who were
now members of the NCPRI.

Apart from this analysis of linkages among the serving and retired bureaucrats, several civil servants
interviewed by Sharma (2012:196-198) have lamented the fact that they (also meaning government)
have not been given due credit for the success in having the RTI Act passed. One of the respondents
has gone on to say that 'We work silently. We are the unseen face of government. We cannot go
outside and clarify our positions. We don’t try to create an image for ourselves... If they make claims,
want to take credit for all of that, it’s up to them, we don’t mind. We have done our work, and we are
satisfied. We do our job, forget it, and move on.”

In concluding the last section, it was suggested that bureaucracy is not a monolith and there are
divisions within it which may prompt different opinions. It is in this vein that Sharma (2012) has further
argued that bureaucratic support or resistance were built up on reactions to specific provisions of the
proposed Act rather than on the right to information itself. On the basis of interviews of some civil
servants and examination of minutes of several committees, he remarks that a certain number of civil
servants had clearly accepted the view that one cannot have an inclusive government without sharing
information while there were some who were vehemently opposed to this idea. Building on this

10The same Minister had another spat with bureaucracy when he accused it of suppressing the report of Law Commission
regarding the appointment of Central Vigilance Commission. See The Statesman 3 September, 1998.
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insight from the civil servants, Sharma (2012) then goes on to identify certain specific provisions that
elicited contrary reactions. He has identified four such provisions:

Review and appellate mechanisms in the cases of denial of information;
The nature of sanctions on officials that wilfully deny information;
c. The nature and extent of exemptions to the law, especially whether internal deliberations of
the government should be publicly accessible; and
d. The definition of a ‘public authority’, and whether such a law should be applicable to private
entities as well.
On the basis of the analysis of the provisions of the Act, Sharma (2012:201-220) suggests that “in the
cases where the power of the bureaucracy was being curtailed significantly, viz. the nature of appellate
mechanisms, individual sanctions on erring officials, and the exemption of internal deliberations from
disclosure, sections of the bureaucracy did indeed offer resistance, but eventually had to capitulate.
However, on the one issue which does not appear to affect the bureaucracy directly, that of the
inclusion of the private sector within the ambit of the RTI Act, the views of the bureaucracy won the
day.

”

In concluding this section, one could first make a larger point. The political leadership in 2004 was
conscious of the many failures of enacting the Act in the past, but was also acutely aware of the
demands for information emanating from strong civil society movements and prodding by the
Supreme Court. The lobbying by the NCPRI also contained an appeal to government to act decisively
and clear the obstacles being put up by the bureaucracy. Such factors tended to strengthen the will of
the political leadership to enact the Act and be seen as a progressive government nationally and
internationally.! Then, it must be recognised that there were divisive voices within the bureaucracy
which helped in weakening the resistance. Finally, there is also some merit in the argument that
bureaucratic resistance was probably nuanced and not directed at the idea of opening up the
government in principle.

13.Liberalization and Governance Reforms: Changing Global Discourse

The dominant narrative seems to locate the trigger of policy change that brought about the Right to
Information Act 2005 on local factors. It treats it as a home grown activity with an autonomy of its
own. This impression has been strengthened as the narrative goes on to reinforce the role of the local
rural movements. Singh (2011:45) emphasizes that “the impetus for operationalizing the right to
information, a fundamental (human) right that is enshrined as such in the Indian Constitution arose
primarily out of the failure of the government to prevent corruption and to ensure effective and
empathetic governance. The role, if any of international agencies, was marginal.” The reason he gives
for this is that the RTI Act of 2005 is widely recognized as among the most powerful transparency laws
in the world; he further argues that even The World Bank, which has revamped its disclosure policy,
still lags behind the Indian law, at least in coverage and intent.

This theme in the dominant narrative takes us to explore our understanding of indirect and direct
influence of the international context and its institutions. In examining the indirect influence, we need
to look at the kind of ideas that were emerging in the field of economic and governance reforms that
were being undertaken around the world and were being diffused globally. With regard to direct

11This urge to seek international recognition became particularly prominent with the adoption of neo-liberal economic and
governance reforms.
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influence, we need to focus attention on the effort of the RTI movement to shape the provisions in
the Act in light of other countries’ experiences.

Worldwide thinking about the path to be followed for development began to change drastically
following the collapse of the welfare state. Thinking about the role of the state began to change and
it began to be widely believed that greater role should be given to the market in development. Country
after country began to be incorporated in the fold of liberal economic reforms and efforts to create
market friendly institutions. India was not left far behind (for international diffusion of liberalization
see Simmons, Dobbit and Garret 2006). The core features of this model were the acceptance of the
pre-eminent role of the market in the development strategy and the contraction of the role of the
state in providing public goods and services.

Good governance was included in this agenda. This inclusion had a very significant implication. It was
that the pursuit of good governance became essentially a pursuit of establishing such institutions and
processes that would facilitate the functioning of markets. The state began to be seen as a facilitator
for business to operate and not an institution to intervene in society. This led to a shift in the
perspective of governance. It began to be seen as an activity in which the three actors — the state,
the market and civil society participated in policy making and delivering public goods and services.

Apart from this, the strategy of development within the liberal framework was dependent, to a great
extent, on the infusion of capital and technology from sources outside the country. India had to
become an attractive destination for foreign direct investment and import of latest technology if such
a strategy of development was to succeed in the country. Demands for good governance practices
began to grow as global corporations began to be considered key partners in efforts to promote
development. For, unless India was showcased as having adopted best practices prevalent elsewhere,
it could not be seen as an attractive investment destination.

At the time that ideas about creating market friendly institutions were gaining momentum, seeds were
being sown for new direction towards administrative reforms and designing such institutions. In 1992
Osborne and Gaebler, drawing from the experience of the American government, forcefully
articulated the idea of ‘Reinventing Government’ — an idea that made a huge impact on policy makers
and scholars across the world. This was the time when governments, facing financial crunch, were
struggling to find resources to implement welfare programmes and became very receptive to part
with some functions of state to the private sector and lessen their own burden. The two authors
distinguished between steering and rowing — between policy decisions and service delivery, and
argued that “governments that focus on steering actively shape their communities, states and nations.
They make more policy decisions. They put more social and economic institutions into motion,”
(Osborne and Gaebler, 1992:32). In contrast, governments preoccupied with service delivery often
abdicate this steering function. The rowing function can be outsourced, contracted out while the
governments direct their attention to the steering function which has to be performed in partnership
with other actors in society. They strongly advocated that the governments shed their role of
monopolizing the functions of steering and rowing and seek partnership with the other actors in
society to perform them. This had a strong impact on the practice of public administration and an
approach labelled as ‘new public management’ emerged.

It needs to be emphasized that new public management ushered in some important principles that
have a bearing on our discussion. One is that the objective of organizations charged with delivering
goods and services is to perform and yield results. The output is important, not the way it is achieved.
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Thus the structure of the organization should be such that can be successful in doing so. The
organizational models can vary from semi-autonomous non-departmental bodies, public-private
partnerships or contracting out of services, etc. Each of these organizations is responsible for the
functions allotted to it and all are accountable to those who are the stake-holders in the enterprise.

In interpreting many of these ideas in the global discourse, international donor agencies had a
significant role to play. Even though there were variations in understanding the terms of liberalization
and good governance, it was generally agreed that market and civil society needs to play greater role
in development and that transparency and accountability were integral components of the good
governance agenda. Each donor agency then interpreted the meanings in their own way, without
losing the essentials, and shaped their loan conditions.

14.Economic Reforms and Changing Governance Discourse in India

What is significant is that as global discourse was changing towards a market friendly approach to
development and highlighting the place of good governance in improving development performance,
Indian policy makers, as expressed through the objectives of various Five Year Plans, were expressing
similar concerns in their vision of development in India.

In 1991, facing a foreign exchange crisis, India accepted the structural adjustment programme offered
by the IMF and went through major economic reform of liberalization and deregulation of the
economy. This began to change the perspective on governance too. The Eighth Five Year Plan (1992-
1997) asked for a re-examination of the role of the state and that of the public sector. Reflecting global
processes, it said “The Eighth Plan is being launched at a time that marks a turning point in both the
international and domestic economic environment. All over the world centralized economies are
disintegrating. On the other hand economies of several regions are getting integrated under a
common philosophy of growth guided by market forces and liberal policies,” (Eighth Five Year Plan
1992-1997, Objectives and Orientation para 1.1.6). It pointed out that the role of the state is to provide
an environment in which market friendly institutions can grow and sustain themselves. Indeed, the
Eighth Plan made a plea for greater role of the voluntary sector as well as the market forces. The Ninth
Plan continued to expand on the reform objectives set by the Eighth Plan. It went on to suggest that
“Our development strategy must be oriented to enabling our broad based and varied private sector
to reach its full potential for raising production, creating jobs and raising income levels in society. A
vigorous private sector, operating under the discipline of competition and free markets, will
encourage efficient use of scarce resources and ensure rapid growth at least cost. Our policies must
therefore create an environment which encourages this outcome,” (Ninth Five Year Plan 1997-2002,
Objectives para 1.10).

At this time a comprehensive discussion of the challenges to good governance was provided by the
National Human Development Report (2002) published by the Planning Commission, Government of
India. It emphasised that “human deprivation and inequalities are not merely there for economic
reasons; rather they go hand in hand with social and political factors rooted in poor
governance,”(2002;115). In an important statement, the report went on to say “To a large extent, the
task of development administration would become easier if procedural steps are taken to make
available information, as a matter of right, to the citizens. In this context, there is a strong case for a
replacement of the Official Secrets Act by the Right to Information Act,” (2002; 129). In laying down
what it called ‘India’s Governance — Recent Score Card’, it assessed the concerns and challenges in
three broad categories. These consisted of Economic Governance, Political Governance and Civil
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Governance (see Appendix 1). The Report pointed out that a useful approach to analyse the issue of
governance, whether it is restricted to economic, political or civic governance or looks at the system
in its entirety, is to view the process of intermediation as involving a continuous interplay of three
elements, each representing a specific set of deliberate arrangements.

The Tenth Five Year Plan, 2002-2007, adopted the framework on governance developed by the
Planning Commission in its National Human Development Report cited above. It recommended that
with the acceptance of market liberalism and globalization, the state will yield to market and civil
society in many areas where it, so far, had direct but distortionary and inefficient presence. The Tenth
Plan framed its strategies on the basis of this background. What is significant is its emphasis on “the
universally accepted features of good governance are the exercise of legitimate political power; and
formulation and implementation of policies and programmes that are equitable, transparent, non-
discriminatory, socially sensitive, participatory, and above all accountable to the people at large,”
(Tenth Five Year Plan 2007-2012:177). This idea of and specific mention of accountability is carried
forward by the Eleventh Five Year Plan (2007-2012). In its first chapter entitled Vision and Strategy it
mentions that the vision for the Eleventh Plan must include “an improvement in governance. Over the
years, the governments at the Centre and the States have launched a large number of initiatives at
substantial public expense to achieve the objectives of growth with poverty alleviation and
inclusiveness. Experience suggests that many of these initiatives have floundered because of poor
design, insufficient accountability and also corruption at various levels,” (Eleventh Fiver Year Plan
2007-2012:5).

Thus, with the adoption of policies of liberalization, India also began to focus on issues of good
governance. In 1992 itself the plea to change the role of state and its orientation began to be made.
As each Plan document began to unfold its ideas on good governance, transparency and accountability
began to emerge as the key issues for improved implementation of government programmes. One
could possibly surmise that when the Right to Information Act 2005 was being mooted, there was
already some of kind of receptivity of such an idea among the policy makers. The Human Development
Report published by the Planning Commission in 2002 was making a strong plea for its enactment a
good three years before the Right to Information entered the statutes in 2005. But this was also the
year when the Freedom of Information Act 2002 was enacted but never came on the statute book for
it was not notified.

15.Indian Initiatives to learn from International Experience

One needs to emphasize that liberalization processes contributed significantly to Indian policy makers
opening up to ideas and experiences of governance in other countries, particularly the developed
ones. Sharma (2012:281) quotes Pranab Mukherjee intervening in a debate on Freedom of
Information Act in 2000 by referring to a globalised world and the need of transparency in entering
into international contracts. India was aspiring to be a regional power and consciousness of
governance practices in other countries was growing. This was also because India was striving for high
rates of economic growth and setting its eyes on all the accoutrements of a Western developed state.
In this aspiration bench-marking governance also became significant. Adoption of information and
communications technology (ICT) for governance was seen as critical to this ambition. Transparency
in government dealings became an outcome of such an approach and began to be considered willingly.

Major policy changes were occurring because of influences emanating from thought and experience
of other countries. The ideas were being diffused not only through processes of globalization but
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through aid or loan giving agencies which were incorporating some of these ideas in their initiatives.
Thus it must be recognised that at the time the demand for the right to information was gaining public
attention in India, there were a growing number of countries adopting some principles of open
government and drafting legislations. While this knowledge was in public domain, more direct efforts
were made by the government to learn from this international experience by soliciting information on
the provisions of the legislations through seminars, discussions and visits of study teams abroad.

This interest was evident when the government sent a team of officers abroad to learn from
international experience before formulating the Bill on Freedom of Information Act 2002. When the
Bill was being considered in a Parliamentary Committee, government requested several of the
embassies located in Delhi to send copies of their legislations. It was on the basis of this information
that a comparative statement was prepared (Sharma 2012:253-54). The interest in international
experiences continued with civil society organizations invoking best practices from abroad in the
formulation of the RTI Act 2005. A number of international agencies and foundations joined in to
commission papers, sponsor seminars or support travel abroad of key individuals to expand the
perspective on the practices of other countries or provide intellectual back-up for the argument of
open government (For details see Sharma, 2012). The letter that Mrs. Sonia Gandhi sent to the Prime
Minister recommending the passage of the Right to Information Act was based on a draft of the bill
prepared by the members of NCPRI. Baviskar (2007) suggests that this draft was then circulated
around the world through Shekhar Singh’s connections with the International Task Force on
Transparency, initiated by Stiglitz as a part of the International Policy Dialogue, in order to get
feedback.

Looking to international experiences for framing domestic policies has been a well-established
practice in India. Even the framing of the Constitution was open to practices elsewhere. It does appear
that whenever there is a major effort at new policy formation, such a practice is invoked. During the
1950s and 1960s the framing of the Second and Third Five Year Plans bear testimony to the
international expert advice that was solicited by the Planning Commission and came through the
funding from the Ford Foundation (see Rosen, 1985). The strategy that ushered in the Green
Revolution in agriculture also bears a similar imprint. In the last two decades the role of international
foundations and agencies supporting research and improved developmental practice has increased in
India. A number of think tanks in India receive international support, thus making it easier to learn
from international practice. Therefore, it is no surprise that the policy community in this case too
included people and institutions from outside. What comes as a surprise then is the celebration of the
RTI movement as a completely home grown movement without reference to international influence.
In fact, Mendel (2010:341) celebrates the fact that “experience with the right to information in India
reflects a unique combination of successful integration of approaches of other countries and a creative
ability to build on and adapt these to fit with wider Indian experience.”

16.Some Concluding Comments

The campaign for Right to Information in India has been an unusual one. Unlike many other countries
it proclaims its genesis in a social movement that was struggling for the right to get wages in rural
schemes as promised by the government. It was a struggle to fight corruption and make the
functionaries accountable. As it gathered momentum, it transformed itself into a struggle for the right
to livelihood and was taken up by influential urban activists who formed a group that could take this
campaign forward. The core members of the group consisted of eminent lawyers, civil servants, media
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personalities and social activists who had links with policy makers in one form or another. It is this
campaign carried out at two levels over about a decade and half that led to the passage of the Right
to Information Act in 2005.

The purpose of the paper was to broaden this dominant narrative and not to dispute it. A survey of
literature on policy change yielded insights on how a stable status quo regime gets weakened and
leads to adoption of a new policy. This led us to characterize the introduction of the right to
information as a radical policy departure from the Official Secrets Act 1923 (which has not yet been
repealed) and not an incremental one. We also highlighted the way domestic politics played out with
changing government as the RTlI movement was gaining momentum. The mobilization of the
commitment of top political leadership has been an important part of the struggle and appears critical
in the passage of the Act. However, the role of the bureaucracy is a puzzle. We have found it a divided
house with some bureaucrats becoming instrumental in the passage of the Act. The Five Year Plan
documents from 1992 onwards endorsed the idea of transparency and accountability in governance
to improve development performance. This also showed that the policy perspectives were changing
as the demand for information gained momentum. From the evidence we presented, the RTI
movement and the Act itself was not a purely home-grown affair but embedded in an international
context of changing views on role of state and governance. The actors in the movement and the
government actively sought to learn from experiences of several Western countries already armed
with this provision.

Yet, as Florini (2007:3) points out, citizens seeking information - and governments wanting to open up
— find themselves up against powerful forces: entrenched habits, protection of privilege, and fear of
how newly released information might be used or misused. There is another challenge that emanates
from the context of liberalization of economies and the precepts of good governance as expressed in
the framework of new public management (NPM). In espousing the cause of market friendly
development, there is going to be increasing private investment in the delivery of public goods and
services. It is possible, therefore, that in seeking open government, institutions that have heavy
private investment could not be considered public authorities and could be kept out of its purview
even though they were delivering public goods and services. Thus as more and more countries adopt
principles of NPM, freedom of information laws face a challenge as the private sector is kept out of
their ambit. The RTI Act continues to face this challenge in India where it is not yet decided whether
the institutions under discussion are public authorities or not for purposes of the RTI Act 2005. There
is a fear that less the government and more the private sector, more the secrecy. In a way NPM is a
challenge to democratic accountability (see Roberts, 2012).

In a similar vein, Mendel (2010:340) is of the opinion that the adoption of progressive right to
information is often a struggle, but it is only a first step. The fact that such legislation seeks to alter
the balance of power in favour of citizens and away from officials often leads to bureaucratic
resistance which is sometimes of a serious nature. Within a year after the passage of the 2005 Act,
efforts at changing some provisions began to be made.'? This raises questions of sustainability of such
a policy change and sustainability of a transparency regime. Mendel (2010:343) emphasizes the need

12Addressing a convention of Information Commissioners in 2012, the Prime Minister called for maintaining a fine balance
between the right to information and the right to privacy which stems out of the Fundamental Right to life and liberty. He
was also concerned about frivolous and vexatious use of the RTI Act in demanding information that may not serve any useful
public purpose. He also raised the issue of including Public-Private Partnerships within the purview of the Act for such
disclosure may discourage private investment (see The Hindu, October 12, 2012).
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to change the culture of secrecy, which embraces not only administration but political leadership in
general. Efficient and broad proactive disclosure systems should be put in place voluntarily without
political considerations. It is too early to say that the 2005 Act has done that and what we need to

realize is that continuous vigil by civil society groups has to be maintained to sustain a transparency
regime.
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5.

Evolution of the RTI Regime in Nepal: Broadening the
Dominant Narrativel

Binod Bhattarai

1. Dominant narrative

Nepal was among the first countries in the world to include the Right to Information (RTI) as a
Fundamental Right in its 1990 constitution. At the time only around 13 countries in the world had laws
guaranteeing their citizens the right to seek information held by public authorities, and no inter-
governmental agency had recognized this right (Mendel 2008:3). RTI literature in Nepal describes the
law as being both “revolutionary” and a “landmark” but little is known about the process leading to
the inclusion of the provision in the statute, or the motivations of those who drafted the constitution,
leading to its inclusion. The discourse leading to the enactment of the law has also largely remained
in parliamentary records.

Generally, there is little or no literature (including media reports) on the genesis of the RTl in Nepal.
What does exist suggests that there was some understanding that it was about free expression, and
among journalists and media it was understood to be a tool that could help assist them in doing their
jobs with greater ease. Similarly, there was very little or no media coverage on RTI during the making
of the 1990 constitution. At the time there were only two broadsheet newspapers; both were under
government control and both mainly reported routine events, and rarely discussed political or
governance issues. There were no op-ed articles in these newspapers while the constitution was being
drafted.? Private newspapers, meantime, were largely preoccupied with the political transition, and
even if they had reported on RTI, no records were publicly available.

There was scattered coverage of RTI and the need for legislation after the constitution was
promulgated. The few write ups of the period that could be obtained suggest that the dominant
thinking was that it would make journalism easier and because the journalist would be better
informed they would inform the public and thereby fulfil their right to information. This is the
conclusion that can be drawn from the few articles that were available, particularly those written by
journalists.

The journalist community became more visible as advocates of RTI after it was included as a
Fundamental Right in the Constitution. However, this visibility also overshadowed the substantial
advocacy that was taking place in the courts, where lawyers were using the constitutional provision in
litigation. Journalists (and media) advocacy for an RTI law picked up after the mid-1990s and the

11 am indebted to Tara Nath Dahal who opened up his collection on RTI activism and advocacy for this research, and Vinaya
Kumar Kasaju who even shared his diaries, in addition to being available for numerous interviews. | also thank Raghuji
Pant, who dug up his own collection on RTI legislation, and Ram Krishna Timalsena for sharing his books and papers on RTI
with me. Similarly, | thank all individuals who have been interviewed in this paper for agreeing to see me and talk about RTI
and its evolution in Nepal. A special thank you is due to Meera Rajbhandari Amatya who helped me scour the libraries to
dig up information on RTI in Nepal.

2The author had attempted to find articles on RTI in the archives of the newspapers but found none between April and
September 1990.
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Federation of Nepali Journalists (FNJ) remained one the most vocal advocates for legislation until it
was enacted in 2007. The involvement of journalists, particularly the FNJ, is evidenced by the several
early drafts of the bill that were produced at their initiative.

An undated paper by Suresh Acharya on the RTl and the “proposed bill” refers to a draft in Parliament
and explains that the meeting he was addressing was being organized to draw attention to the draft
law.3 At the time the FNJ, Nepal Press Institute, Press Council Nepal and the Nepal Bar Association had
drafted and submitted a draft bill to the government. And Acharya’s paper called on the government
to take the draft to Parliament. Such advocacy by the FNJ influenced the dominant narrative that the
RTI Act was a law that would ease information access for media and therefore was of interest to
journalists and media. This has thus remained the general public’s understanding of the law — that it
is a law primarily for use by journalists.

In short, though there was pressure from both lawyers and journalists, it is not clear whether that was
by itself enough to explain why the RTI Act was included in the statute when it was, given that it was
still evolving globally. Therefore, the following two assumptions have been postulated to provide a
contextual foundation to understanding the evolution of the information regime in Nepal.

Nepal changed from an absolute monarchy to a multiparty democracy, with the King’s role reduced
to a constitutional head, in 1990. Protests that culminated in April 1990 brought an end to three
decades of direct royal rule where freedom of expression and speech — both in law and practice —
were limited. The successful political movement that brought multiparty democracy to Nepal began
in late 1989, in the wake of the waves of democratization in Eastern Europe, and the collapse of the
Berlin Wall. It was a period where openness and citizen rights had become trendy.

It was no different in Nepal, a country that had just dislodged the old order of an absolute monarchy.
The political agreement was to have the King as a constitutional head of state, and a prime minister
elected by Parliament as the head of government. The King had formed a caretaker government of
the political parties to oversee the transition, including the drafting of the constitution. The royal
household was still a power center as it was the King — also the commander in chief of the army — who
would promulgate the new constitution (instead of an elected Constituent Assembly). This delicate
political balance of the day possibly provides one explanation as to why RTI was included in the
statute: One could speculate that it was the desire of the political parties whose representatives were
involved in drafting the constitution to untie every knot possible to ensure a permanent end to the
information vacuum they had endured in 30 years of direct royal rule.

Another explanation why RTI found a place in the constitution could be that the people involved in
drafting the statute understood the value of having a free press in a democracy. This may have
convinced them that anything that helped make information more accessible was good.

There was also a political benefit that could be derived from such a transparency provision in the
Constitution. It could be a strong symbol of the changes that had taken place in the political arena.
Possibly, the drafters of the statute were aware that substantive changes from a democracy would

3 Suresh Acharya, President FNJ. (Undated). Suchanako Hagq ra prastabit bidhyek ko masauda (Chalphalka lagi adhar patra)
(Right to Information and the proposed draft bill — approach paper for discussion). The main features of the FNJ draft he
was referring to were that public institutions would include all legally registered organizations; the law was not only for
media use but the right ‘had to be provided to all citizens’ (which was constitutionally guaranteed, by the way); and it also
sought punishment for errant information officers. In the paper, Acharya goes on to say, an RTI law was needed to
‘manage’ the right guaranteed by the constitution and to make journalism a ‘professional and prestigious profession’.
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take time to materialize. Therefore, unshackling information would be particularly important for
people who had always been forced to live with “fear after speech” in a period of history that was
marked by arrests and detention of journalists and people who expressed themselves, particularly in
terms of opinions against the political system and the leadership of the day.

One of the earliest references to RTI came in the form of a recommendation of the Press Council
Nepal. The Council had organized a function to recommend media policies and laws to the
government. It had given to government drafts of the press and publications bill and regulations, and
additional recommendations. One such recommendation was that “the rights (sic) to information
should be guaranteed...”*

The right to seek information from government also marked a major departure from the culture of
secrecy in government during 1962-1990 when Nepal functioned in what can be called a guided
democracy, where political parties were banned, non-party elections were held and the King remained
at the helm of all state affairs — despite the presence of a Parliament of representatives elected on the
basis of universal franchise. The changes in the arena of free expression and information were
therefore likely to have an immediate effect on the public mindset, while the more tangible
transformation in livelihoods and social welfare could have taken much longer to materialize.®

In this context it is interesting to note an article that appeared in The Rising Nepal, one of two
broadsheet newspapers in the country at the time. The article provided an insight into the general
understanding of RTI at the time, when it was considered to be something that would help journalists
to obtain information. The article said,

“When an official was unwilling to talk to me recently on a certain matter, | reminded him of
the people’s right to information provided by the Constitution. | told him that he was trying
to deny, by not meeting me what was constitutionally guaranteed. He agreed to see me,

though reluctantly, and to speak.”®

The article appeared about six months after the Constitution had been promulgated. It discussed press
freedoms in a democracy — the RTI was mentioned only in the first paragraph — and ended with a call
for strict enforcement of provisions in the constitution, relating to the media and the press, for
enabling it to contribute to democracy. The understanding that RTI was something that was of greater
concern to journalists and media remained an underlying strand in the discourse leading to the
enactment of the law. This (perhaps inadequate) understanding of the RTI law also explains why much
of the advocacy for legislation was led mainly by media-related organizations.

Not just journalists but also some lawyers seemed inclined to understand RTI as something related to
media. In an undated paper Harihar Dahal advocated having a provision in the constitution combining
the freedom of expression, freedom of printing presses and publication and the right to information
as a “right to freedom of communication”.” But there were also voices advocating RTI as a right for all
citizens, and not just the media. One among them was Raghuji Pant, a journalist turned politician, who

4 The Rising Nepal (newspaper), 18 July 1990. The headline of the news story read, ‘Govt. Committed to Provide Full
Freedom of Press’

5 The reason to resort to these explanations is the lack of data, information and narratives on the formative period of the
RTI regime in Nepal. The assumptions have been put together based on conversations with individuals associated with the
RTI movement or those who were in some ways related to the discourse.

6 Gopal Sharma. ‘The Role of the Press in Consolidating Democracy’. The Rising Nepal, 13 March 1991. Page 4.

7 Harihar Dahal (undated). The paper says that the law for RTI and privacy were not prepared even 12 years after the 1990
statute took effect. Therefore, the paper could have been written sometime in 2002.
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in an untitled paper argues that RTl is a principle not just related to the press but also a right of the
people to obtain information.® However, both Dahal and Panta, in contextualizing their arguments,
discuss the restrictions that were there on the press and media before 1990, which again leads to the
earlier described understanding of the RTI law as being a means to end controls on information and
ensure free expression.

This paper attempts to broaden the dominant narrative summarized above by bringing together
scattered information that could explain the evolution of the RTI law in Nepal. The article is based on
literature reviews and interviews with key informants. The reviews included several undated seminar
papers on RTI, and where possible every attempt was made to try to trace when the paper could have
been discussed based on other references in the paper. This attempt to trace the narrative of almost
20 years in a country that does not have a culture of research and documentation was not easy. This
is why there is anecdotal information that has not been triangulated with other evidences.

This paper has eight sections. Following the discussion on the dominant narrative on the evolution of
RTI in Nepal, it reviews the history of how it was included as a Fundamental Right in the Constitution
of the Kingdom of Nepal in 1990. It then looks into advocacy and activism for a law among journalists,
the political context and the parliamentary debates. A section of the paper analyses the different
litigations and verdicts of the Supreme Court and how lawyers and the bench were working towards
expanding the information regime in Nepal. Another section also looks at the early efforts of the
government to become more transparent, which could also have possibly contributed towards
agreement by all for having an RTI law in Nepal.

2. Genesis of RTl in Nepal

RTI was included as a Fundamental Right (Article 16) in the 1990 constitution. Prior to this there was
a legal provision for seeking information but its use remained restricted to a court of law. As Madhav
Kumar Basnet (2065)° (2008/09) argues, the first legal provision that allowed Nepalis to seek
information was the Supreme Court Regulations 2013 (1956/57) that gave the right to seek and obtain
copies of litigations,'® and its use was limited to the courts. Similarly, Tanka Aryal (2013) also writes
about the Country Code 2020 provision using which concerned parties could obtain copies of official
documents.!!? According to Sher Bahadur Dhungana:

“Clause 211 under the heading Court Procedures in the Muluki Ain (Country Code) 2020 states
that ‘the copy of documents at the office/court where the case is heard should be given to
any concerned asking for it. Similarly, Column 17 under the heading ‘Paper Check’ of the
(Country Code) reads as follows: Anyone concerned can take the copy of the government

papers with the office/court.”*?

8 Raghuji Pant. (Undated) ‘Suchanako Haq: Baak tatha prakshan swatantratama sambaidhanik pratyabhuti. The paper
mentions that it had been 10 years since the 1990 constitutional guarantee was put in place, and that Nepal did not still
have an RTI law. So it could have been written sometime in 2000.

9 This is the Nepali Vikram Sambat or YEAR. It is 57 years ahead of the Gregorian calendar

10 Basnet also writes that if it is to be understood that RTl is a right that encompasses the rights to freedom of speech and
publications, then this was there in Nepal’s first constitution (Nepal Sarkar ko Baidhanik Kanoon, 2004). See: Madhav
Kumar Basnet, 2065. (2008) ‘Suchanako hagq ra yessambandhi Nepali Kanoon: choto tippani (Right to Information and
Nepali Law: A Short Note) Media Addhyan-3, Martin Chautari, Kathmandu. Pages 157-205.

11 Tanka Aryal (2013), “Assessing the legal regime for implementing the Right to Information in Nepal”, in Freedom Forum
(2013), Towards Open Government in Nepal. Page 172.

12 Sher Bahadur Dhungana. (2013). ‘Experiences and challenges of information in the implementation of the Right to
Information.” In Freedom Forum (2013), Towards Open Government in Nepal. Page 108.
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From the records available it can be concluded that RTI was included in the 1990 statute only after
substantial discussion among the members of the Constitution Recommendation Commission (CRC).
The first debate centered on whether RTI should be included as a Fundamental Right or a Directive
Principle. This was discussed in the 14", 15™ and 16" meetings of the CRC.»® B.N. Upadhyay, Chief
Justice of the Supreme Court, had chaired the Commission that had eight others as members. The
eight were mainly lawyers affiliated with different political parties, and some without party
affiliations.* The opinions of four including the chair of the Commission favored having RTI as a
Directive Principle: their argument was that it would be difficult to implement the provision if it were
a right and wanted only implementable rights included under Fundamental Rights. Five others who
advocated for its inclusion as a right were Madhav Kumar Nepal, Nirmal Lama, Bharat Mohan Adhikari,
Laxman Aryal and Daman Nath Dhungana.'® They argued that the right could be implemented after
making a law. The RTI provision was eventually included as a Fundamental Right on the strength of
the majority.*®

Records of the constitution-drafting discussions do suggest that there was a strong desire among
members to ensure that information was easily available. An expert on RTI and a former Registrar at
the Supreme Court Ram K. Timalsena has reproduced excerpts of the deliberations of the CRC where
in one instance Aryal says that the government should publish information suo motu, and also suggests
that RTIl was related “to the means of mass communication”, suggesting that the understanding was
that RTI would make it easy for media to obtain and disseminate information.'” He added, “Except for
matters related to national security, the government must not control information required for an
open society... In reality, we have not (yet) known about the deaths of men and women who were
killed at the time of the People’s Movement. After obtaining the information on such deaths, the
government did not disseminate the same to the public.”*® This argument clearly suggests the belief
that had RTI been in place the information would have found its way into the public domain.

One member who favored openness was Madhav Kumar Nepal, a leader of the Communist Party of
Nepal (Unified Marxist Leninist). According to Timalsena, Nepal had argued that the government
needed to clarify incidents taking place in the country, and that the people needed to know what the
government was doing. He had also suggested that the government should be penalized for deliberate
failure to provide information.

Before the commission reached a decision Daman Dhungana — a lawyer nominated to the Commission
by the Nepali Congress Party — had suggested that international provisions on RTI be reviewed. This
task was entrusted to Ramananda Prasad Singh, another member. Following the review, Singh
proposed the first draft of the provisional text that said, “subject to provisions requiring non-
disclosure relating to positional and official secrets and security, all citizens shall have the right ask

13 |bid. Page 179.

14 Dr. Ram K. Timalsena. Right to Information: Philosophy, Law and Practice. Kathmandu. Page 147. (The CRC members
were Pradhyumna Raj Bhandari, Ramananda Prasad Singh, Laxman Aryal, Mukunda Regmi, Daman Dhungana, Nirmal
Lama, Bharat Mohan Adhikari and Madhav Kumar Nepal).

15 Madhav Kumar Basnet, 2065 (2008). Suchanako haq ra yessambandhi Nepali Kanoon: choto tippani. Media Addhyan-3,
Martin Chautari, Kathmandu. Page179.

16 Basnet. M.K cites Regmi 2061:388, Page 179.

17 Vinaya Kasajoo (2013) says that RTI was included in the constitution at the initiative of Aryal. This, however, could not be
verified independently even though the deliberations of the CRC do suggest that Aryal was an advocate for the right and
was also the person who drafted Article 16. (Draft ESP Policy Brief on the Right to Information, November 2013.
Unpublished.)

18 Timalsena. 2003. Page 149.
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and receive, and be adequately informed.”*® This draft was acceptable to the Chair but not to five
members following which Laxman Aryal was asked to draft a version representing the position of the
five. The draft by Aryal, as explained by the Chair, was of the type where “(if) | need information, |
need certain copies, | can ask for it and the state has to provide it.” He said he favored the draft
prepared by Singh.

Of interest in the discussion is what the Chair had to say as part of his argument, and that also provides
some insight into the understanding of the RTI at the time. “At present, the journalists ask (for
information), at first the government says it does not have it, then (the journalists petition the
court...)”?® The excerpt, again, suggests that the thinking about RTI at the time was related to
journalists accessing information, and not a right that all citizens could use. In another instance, the
Chair had asked, “if there are gunshots at a certain place and the government does not give the
information, then what will be our (meaning court) resolution? ... We have to go to court? By that time
four-five months would have elapsed.”?! This statement alludes to timeliness of information, which is
important in journalism. Yet another excerpt of the comments, made by the Chair during the
deliberations, suggests that his understanding of the right was something that was applicable only to
journalists. Here’s what he had to say:

“Ifit is called Fundamental Right, we (courts) have to be able to enforce it. If we say it is a right
to seek and obtain information from government information media, if the government does
not provide all information, (the right) will be meaningful only if we can enforce the right...

“The right will not be meaningful if we are to enforce the right in six months or a year. If news
one year old is put on radio and television today, how meaningful will it be; | feel there is no
need for us to retain what other countries have as a trial...” (Madhav Kumar Basnet, 2065,
Page 205.)

Aryal had been asked to draft the position of the five members favoring RTl as a Fundamental Right at
the 15" meeting (Regmi M, 2061:388). It was the 16™ meeting where there was a discussion on
whether it should be a Fundamental Right or a Directive Principle (Regmi M, 2061: 389). The final draft
on the Fundamental Rights was approved at the 47" meeting of the Commission.??

The understanding of RTI at the time — recognized by the Chair as a “fourth generation right” — was
that it was of greater concern to media and journalists. But a review of RTI petitions made at the
National Information Commission (NIC) after 2008 suggests that journalists have not been among
those who have found it necessary to use the RTI to seek information. Instead, other groups such as
members of the general public, students, government officials and businessmen have put it to greater
use.? Between 2008 and 2012 there were 411 information denial petitions that reached the National
Information Commission (NIC). Of these 27 requests were made by journalists.

Apart from what went on inside the chambers where the constitution was drafted, there is yet another
anecdote as to how RTI was included in the 1990 constitution. As the story goes, some of the drafters

19 Madhav Kumar Basnet, 2065 (2008). Suchanako haq ra yessambandhi Nepali Kanoon: choto tippani. Media Addhyan-3,
Martin Chautari. Kathmandu. Page 204. (Translated by author.)

20 |bid. 2065 (2008). Page 202. (Translated by author.)

21 |bid. Page 202. (Translated by author.)

22 Mukunda Regmi, 2061. Sambaidhanik Bikas ra Nepal Adhirajya ko Sambidhan 2047. Part 2 (No publisher listed). Pages
1375-76, 1506.

23 Freedom Forum. 2013. ‘Empowering Citizens through Right to Information: Success Stories from Nepal’, Page 2. The
information is based on applications made to the NIC between 2008-2012.
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of the constitution, Laxman Aryal and Bharat Mohan Adhikari, had travelled to the United States to
study the constitutional systems. And Daman Nath Dhungana had gone to the United Kingdom.?* The
three could have read or learnt about RTI during their visits and that may have also influenced their
positions in the constitution-drafting discussions. In the case of Aryal the study tour is said to have
taken him to different universities in the United States to participate in discussions on constitution
making. (At the time US universities were discussing constitutions of the newly democratizing Eastern
European countries). In the US he is said to have attended different conferences on Freedom of
Information (FOI) laws. If this is true, one could argue that this exposure to contemporary thinking on
FOI in the emerging democracies may have influenced his advocacy for inclusion of RTI by the
proponents as a fundamental right.

As the deliberations of the CRC above suggests, the outcome was not an easy “I propose — we accept”
decision. These differences of opinions were also fairly predictable: those representing different
political parties in the negotiations seemed more on the side of having RTI as a Fundamental Right
compared to members without clear affiliations.?> This gives credence to the assumption that the
desire to unshackle controls on information that existed before 1990 was a primary motivation leading
to the inclusion of RTI as a fundamental right.

3. Journalists and RTI activism

Journalists and media development organizations remained at the forefront of activism for an RTI Act
in Nepal. Having experienced information controls first hand before 1990, for this group democracy
provided the opportunity to unshackle the hold of public officials over information. Those were the
times when, according to Dahal (undated), public officials were under no obligation whatsoever to
provide information that was not published by the public agency. This was legal under the Kagaz
Jaanch Mahal (clause for inspecting documents) under the Muluki Ain (Country Code) 2020 section 17
(sub-clauses 6 and 7). Such documents could be obtained only with the approval of the head of office;
the said officials were also not obligated to provide copies of documents classified as “secret”.® A
former chief justice Keshav Parsad Upadhaya has elaborated the restrictions under Gopaniyata
Sambandhi Ain 2039 (Secrecy Act 2039), where he says sections 5,6 and 7 prevent anyone other than
the concerned party to examine documents held by the government. %’

There had also been numerous instances before 1990 when journalists were jailed for publishing
information that the rulers of the day did not want to see in print.

The early advocates in the media community were introduced to FOI in the 1990s when several teams
from the FNJ had visited Sweden as part of an exchange program organized by a Swedish? university
where they had opportunities to attend seminars on free expression and free information.? Vinaya
Kasaju, who in 2008 was appointed as the first head of the National Information Commission (NIC),

24 Ramjee Parajulee. 2003. Democratic Transition in Nepal, Rowman & Littlefield Publishers Inc.

25 Timalsena (2003) explains the backgrounds of the different members.

26 Harihar Dahal (undated).

27 Keshav Prasad Upadhyay, 25 September 1998. (unpublished paper)

28 Sweden has had a FOI law since 1766 .

29 Kasaju was on the second trip that included 12 journalists of which six were based in the districts. The three-week visit
lasted from 1 October 1994 to 1 November 1994. Source: Personal diary of Vinaya K. Kasaju
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had brought back literature on FOI and had written about the need for a similar law in Nepal in
different newspapers.*°

Raghuji Pant, a member of the Communist Party of Nepal (Unified Marxists-Leninists), then journalist
and general secretary at FNJ, had also traveled to Sweden. After the 1994 election, Pant was appointed
press advisor to Prime Minister Man Mohan Adhikari. After some months in office he had telephoned
Kasaju — who lived and worked out of Palpa in Western Nepal at the time — to consider moving to
Kathmandu for drafting an RTI bill.3! However, the minority CPN-UML government did not last long
and with that ended what could have been one of the first efforts by journalists to draft a bill.

The first draft of the RTI Bill had appeared in the pigeonholes of the Members of Parliament in 204932
(1993) but it never reached the floor of the house as it was deemed to be restrictive rather than
designed to provide information. The restrictive clauses allowed almost “every bit of information to
be withheld without violating the provision of the bill”.3* Among others, the bill made the minister the
final arbitrator for government documents and the board of directors of public bodies for information
related to them. A team led by the FNJ drafted another bill (the second bill) and the draft was handed
over to the government.3* This ‘Public Information Bill 2002’ then went through two government
ministries (Communication and Law and Parliamentary Affairs) before it eventually reached
Parliament.® However, the bill was not discussed because Parliament was dissolved in May 2002.

Timalsena (2003: 292) has listed a number of shortcomings in the bill drafted by the FNJ, starting with
the name “Public Information”. He said the bill had class based and not content based exemptions, it
did not have a provision for an agency such as the NIC, did not name the court for appeals, and also
had a sweeping provision stating that documents that the law requires to be kept secret should not
be disclosed.

While the FNJ had begun advocating for the law in the mid-1990s there was little or no continuity to
its articulations largely for lack of institutional capacity for continuous follow-up and lobbying for
legislation. But because RTI was an integral part of speeches of the FNJ leadership of the time (which
was covered fairly widely by media), it did contribute towards the public’s understanding of the law
as one that was for journalists (and not the people at large). %

4. The political context and the drafting of a RTI bill

In October 2002 King Gyanendra sacked the prime minister for failing to hold an election and
appointed a new government. This ended the possibility of the bill being discussed by Parliament as

30 Some of Kasaju's articles were Sarbajanik jiwan ma gopaniyata (Privacy in public life). Shree Sagarmatha Dainik. 24 July
1996. Bureaucracy, prajatantra ra pardarshita (Bureaucracy, democracy and transparency). Shree Sagarmatha Dainik. 22
September 1996. Kina Kunthithit cha parajatantra ma su-suchit hune hak. (Why is the right to be informed being curtailed
in a democracy?) Kantipur. 2 May 1997. Abibhekti swatantrara ra gopaniyata ko hagq. (Rights to expression and privacy),
Gorkhapatra. 22 August 1997.

31 personal communication: Kasaju. Jan 2013.

32 This is the Nepali Vikram Sambat or YEAR. It is 57 years ahead of the Gregorian calendar.

33 Nirala. Page 228.

34 Those involved in drafting the bill were Gokul Pokhrel, Suresh Acharya, Tara Nath Dahal, Bhesha Raj Sharma and Yub Raj
Pandey. R.K. Nirala was on the team as an expert.

35 Tara Nath Dahal and Chiranjibi Kafle say the FNJ had begun the process of drafting the 2002 bill in 1997. In Freedom
Forum. 2013. ‘Towards Open Government in Nepal: Experiences with the Right to Information’, Page 4.

36 Activities of FNJ leaders have generally been widely covered by media, and when they mentioned RTI it was likely to be
carried by the media. That said, the scope of this study did not allow a thorough content study to arrive at a definite
conclusion.
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the FNJ had hoped. The new government then sent the draft to the Nepal Law Commission for a
review. Thereafter the bill was lost in the escalating conflict and resulting political instability.?’

The legislative process on RTI began again after the restoration of Parliament in April 2006. Freedom
Forum, a group that was advocating for the bill, had sent a letter to the prime minister, speaker of
parliament and the information minister requesting them to make the law. The bill was scheduled for
discussion in Parliament but was withdrawn as “it failed to incorporate important features and

IM

principles of RTI”. Thereafter a task force was formed to review the existing draft.*® Bhoj Raj Ghimire
was the Chief Secretary at the time, and was among the strongest advocates of RTI. According to Tara
Nath Dahal, “it was his interest in the law that made it possible to have one because there still was
major opposition in the bureaucracy.”®® Dahal remembered one instance when the task force for
drafting the bill had held a meeting with government secretaries. “Out of about 19-20 of the
secretaries attending only three spoke in favor of the bill, others said it was not time for such an act,
or put forth some other reason,” said Tara Nath Dahal. “It was the Chief Secretary who had intervened
at the meeting and chided his colleagues saying their outlook was anti-democratic and not in line with

the system the country was working to build.”

However, the bureaucracy of the day was also not in a position to openly oppose the law. This was
because of the political changes that had brought the political parties back to power. It was unpopular
to talk about control after what had happened under the direct rule of the King where, among other
things, politicians had been put under house arrest or jailed and the media had been silenced. In fact,
Ghimire, the chief secretary after 2006, had himself been shunted to the reserve pool at the Ministry
of General Administration during the King’s rule and someone else had been made the chief secretary.
No wonder the chief bureaucrat stood on the side of openness.

The committee that drafted the bill had also held meetings with heads of security agencies and had
asked for written suggestions on six areas related to the bill. The questions related to

e Types of agencies to be included under the definition of “public bodies”

e Types of information that could be withheld in the “public interest”

e The process for requesting and obtaining information

e Sanctions against agencies and individuals who refuse to provide information

e The institutional arrangement for operationalizing the RTI, and

e Other suggestions.
The task force received 22 institutional responses and one response from an individual, Lal Deusa Rai,
a journalism educator. The response from the Nepal Army asked the task force to have a clear
definition of public bodies and public interest. It also suggested that the information seeker would
need to have a “reasonable” reason for requesting information, in addition to making the obvious
recommendations about information concerning national security and sovereignty. It also responded
to other queries, and on sanctions it recommended action by superiors before seeking legal redress.
This was a contrast to what can be found in at least one paper that accuses the army of not being
“very supportive” of RTl legislation, and the argument for this was “because they did not show interest

37 The conflict in Nepal intensified between 2001 and 2006 when it came to an end.
38 Sustainable Mountain Development. Vol. 52. Spring 2007. Page 35.
39 Interview with author, 16 May 2014, and various dates.
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to disclose information during the conflict.” The same paper also says that the army has not opposed
RTI legislation efforts formally.*

The written comments were fairly straight forward, but according to Tara Nath Dahal officers from
security agencies, including the army, were not very keen on having a law that provided all
information, as the task force had proposed during interactions. The police in their written suggestions
wanted RTI requirements applicable only up to the llaka®! level, possibly because record keeping
requirements below that were inadequate. It also wanted non-governmental organizations (NGOs)
brought into the RTI ambit.

The Armed Police Force®, in addition to exempting national security and sovereignty among others,
also wanted information “related to security agencies” outside the scope of the RTI law. Another
security agency, the National Investigation Department, had a list of seven types of information that
it said should be exempted. Together with matters related to sovereignty, national indivisibility, and
national security, it also wanted all “secret information related to law and order, that affecting bi- and
multilateral interest, information related to diplomacy, and national interest” kept outside the scope
of the RTI. In a nutshell, the recommendations provided were vague and broad and it was difficult to
discern what they actually meant. This gives reason for arguing that the language of the suggestions
was a result of the general unwillingness among the agencies to open up. The NID also had a comment
saying that “the journalism sector should be made responsible for disseminating information” —
another comment that relates to the dominant understanding of the use of RTl in Nepal at the time.*

“Government agencies were not in a position to fully oppose the RTI law, because the politics had just
changed and parties that favored openness were in government,” said Tara Nath Dahal. “Their
opposition to the bill could be read between the lines of the suggestions they had made.” One example
fitting Tara Nath Dahal’s assertion came from the Ministry of Environment, Science and Technology.
It suggested an exemption that was close to absurdity: it wanted “materials that cannot be made

744

public based on the nature of the document”** exempted.

Most government agencies, generally, had guarded suggestions, buried largely under words with very
broad meanings. The Ministry of Foreign Affairs suggested “the country’s foreign policy and the policy
and strategy for addressing special subjects or matters of foreign policy, and relations between two
states” as some areas for exemption, among others. While seemingly straightforward, such a provision
could mean either nothing or everything depending on interpretation. While responses of most
government agencies were similar in terms of wording and suggested restrictions, one from the
Election Commission of Nepal was different. The commission suggested the following in terms of the
sanctions, where it advocated two standards — one for government agencies and another for NGOs
and the private sector:

40 Ram Krishna Timalsena. ‘Some questions about RTI in Nepal and brief answers thereof’. Country Paper - Nepal. Regional
Workshop. Towards More Open and Transparent Governance in South Asia. New Delhi, 27-29 April 2010

41 An administrative division comprising of 4-5 villages, lower than the district level offices. Nepal has 927 llakas. (Source:
http://planetnepal.org/wiki/Administrative_divisions) Another source says there are 976 llakas (http://www-
wds.worldbank.org/external/default/WDSContentServer/WDSP/1B/2013/06/25/000356161_20130625140421/Rendered/P
DF/788120WP0P13300all0estimateOPoverty.pdf)

42 This is a para-military unit that was formed during the conflict years and is positioned between the police and the army.
43 Report of the Task Force formed to draft the RTI Bill. Page 109. 2006.

44 |bid. Page 115.
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e  When information has been sought from a government agency, issue a warning to the person
assigned to provide information (for not providing it).

e When information has been sought from NGOs and the private sector, consider
fines/cancellation of permits/stop facilities (provided by government) and terminate
agreements.

e Make those responsible for not providing information liable for compensating the victims.*®
The Department of Information (DOI), a line agency under the information ministry seemed to believe
that RTI was about a tool for journalists than for the general public. Its comments also spoke about an
underlying fear that it could manage public information and media effectively once controls on
information were loosened. It said a “pre-condition” to RTl was an accountable and responsible media
— without explaining why — and that when journalists seek and disseminate information they are not
doing it as a special right but are doing based on the right (RTI) they have obtained from the people,
indicating both confusion and lack of adequate understanding of the purpose of the new law.* On
matters of restrictions, the DOI referred to “reasonable restrictions” in the constitution and had eight
additional suggestions including information exchanged between local and central level agencies,
“internal deliberations” of the government and information on matters that are work-in-progress,
among others.

The Department of Printing recommended a set of restrictions: documents that were secret, matters
related to Article 40 of the constitution that require an oath of secrecy, matters the Civil Service
Regulations require to be kept secret,’” and matters that could cause financial loss to the Nepal
government, among others. None of these were elaborated, however. It also had different suggestions
on how to deal with sanctions against those not providing information. These included “widely
publicizing the denial”, “taking corrective measures”, “departmental action for repeat offenders” and
then an “appropriate sanction depending on the type of information denied.”

According to Timalsena, Nepali administration practice allows the head of office to affix a “secret”
stamp on a document and file it with other secret documents. Also the information obtained while on
the job cannot be disclosed even after retirement.*®

The Office of the Prime Minister and Council of Ministers (OPMCM) responded to the task force’s
request for suggestions recommending the exclusion of NGOs from the scope of the law. It did not
elaborate. Among its suggestions for exemption from the RTI Act, it recommended, among others,
“information that could result in contempt of court, the policy decisions of the government and

2

documents that the government has decided to keep ‘secret’ ”. Again, the second suggested
restriction is very broad, indicating intent to block effective information. On the mechanics of
operationalizing the RTI, the OPMCM suggested the need to take into account the provisions in the
Country Code 2020, particularly the clauses related to obtaining official documents. None of the
government agencies seemed aware of the Supreme Court verdict on the Arun Il project that had the
most detailed procedure for obtaining information. It was this verdict (discussed below) that laid down
the rules on how citizens could obtain information from government agencies that served as a

precedent to similar cases reaching the bench.

45 |bid. Page 96.

46 1bid, Page 100.

47 Section 46 of the Civil Service Act prohibits government officials from disclosing information obtained in the course of
duty.

48 R. K. Timalsena. 2010. Country Paper.
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The lone public agency that clearly articulated the inclusion of political parties under the RTI regime
was the Nepal Telecommunication Authority. It also made very specific recommendations to the task

Box: Section 3 of the RTI Act and exemptions

a) (Information) which seriously jeopardizes the sovereignty, integrity, national security, public
peace, stability and international relations of Nepal.

b) (Information) which directly affects the investigation, inquiry and prosecution of a crime.

c¢) (Information) which seriously affects on the protection of economic, trade or monetary interest

or intellectual property or banking or trade privacy.

d) (Information) which directly jeopardizes the harmonious relationship subsisted among various
cast or communities.

e) (Information) which interferes on individual privacy and security of body, life, property or health
of a person. (Source: RTI Act 2007.

force to refer to information laws of India and the United Kingdom for understanding the type of
restrictions on information that could be adopted.

The Ministry of Education and Sports gave very detailed recommendations to the task force,
particularly on the question of restrictions. It wanted exemptions on work in progress, opinions of
different officials towards making a decision (wanted only final decision to be disclosed), and matters
that the head of office decided not to disclose, among others. In terms of sanctions against officials
not providing information it deemed complaint to an official above the concerned officer as adequate.
It also termed information that could not be given under the Country Code 2020 as something to be
exempted. It said that all officials should be brought together in a public hearing format for providing
information.*

The Nepal Law Reform Commission had a list of 12 recommended restrictions. While many were
similar to those made by other government agencies, it recommended for specific protections “for
third party trade and intellectual property and other protections accorded by law”, “records and
documents of the decisions of the Council of Ministers” and matters that are barred from disclosure
by the existing law on secrecy of documents.>®

Generally, some common suggestions of different government agencies for exemption from the RTI
Act were included in the final draft, particularly matters relating to national security, sovereignty, etc.
The drafters, however, failed to include a clear “public interest override”>! to the restrictions in Section
3 of the law (Box-1). The OPMCM wanted “policy decisions” of government exempted that would have
left little for the public to ask for. Similarly, most government agencies were one on keeping
international relations out of the ambit of the RTI. The RTI does not provide exemption to public policy,
and foreign policy is public policy, but some could argue that it is exempted under “international
I”.

relations of Nepal”. However, there is already a precedent where NIC did require the Ministry of

Foreign Affairs to provide information on the Rome Statute.>?

There were some industry-specific-interest related recommendations for exemption. The Federation
of Nepalese Commerce and Industries had seven, of which one was “information that could adversely

43 Report of the Task Force formed to draft the RTI bill. Page 116-117. 2006

50 Report of the Task Force formed to draft the RTI bill. Pages 132-134. 2006

51Tanka Aryal. 2013. ‘Assessing the legal regime for implementing the Right to Information in Nepal.” In Freedom Forum.
2013. Towards Open Government in Nepal. Page 170-186.

52 Freedom Forum. 2013. ‘Empowering Citizens through Right to Information: Success stories from Nepal’, Pages 20-21.
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impact anyone’s industry or trade and livelihood” and information that could cause “damage to public
property”. The restriction above was, perhaps, a reference to the impact of strikes and closures that
Nepali industry had faced during the conflict years. A similar recommendation came from the
Gorkhapatra Sansthan, the corporation that publishes the government owned papers, where it
wanted information sought by mass media to be free of any charges, while information sought by
individuals could be charged>*— still another evidence of the understanding that RTI was a tool for
media and journalists

The lone individual, Lal Deosa Rai, who had submitted recommendations to the task force, had
suggestions that were similar to the vague recommendations discussed above if not a step ahead. He
wanted all subjects covered under ‘reasonable restrictions’ in the constitution — “cabinet papers,
internal working papers, information that would affect the government’s ability to manage the
economy, trade or commercial secrets” —exempted from RTI.

There was at least one recommendation for including political parties in the ambit of the law and it
was not opposed. “They were not in a position to oppose the inclusion publicly because the public
opinion at the time favored making political parties more professional and transparent,” said Tara
Nath Dahal. The comments of members of political parties in the parliamentary discussions give an
indication of their position, which was generally positive (See: Parliamentary debates). However,
political parties are not known for being transparent and none of them have so far made the pro-
active RTI disclosures that the law requires.>

5. The parliamentary debates

The Interim Parliament was formed in 2007 and it included the Maoists, who later also joined the
government. “When | became minister, | looked for laws that had remained held up and found two,
one on working journalists and another on RTI,” said Krishna Bahadur Mahara, the minister for
information and communication at the time. “Many from the journalism sector had suggested that

these laws were needed, and | also wanted to do something to show change and took them up.”>®

The minister discussed above came from the Maoist party and his interest to “show change” can be
contextualized in terms of the political context. Generally, the 1990s was a period marked by political
instability as Nepal worked towards establishing and strengthening democratic institutions — there
were 12 governments between 1990 and 2002.%® The first elected government remained in power for
about three years. The period between 1994 and 1999 was marked by a number of unstable minority
and coalition governments, none of which was able to rule for more than a year. The situation,
therefore, was not conducive to making new policies and laws, which also, perhaps, explains why it
took almost 17 years for Nepal to enact an RTI law, after it was included as a Fundamental Right in the
statute. The legislative focus during the early 1990s was on opening up the economy, and some could
argue that it was the instability after 1994 and not the intention of policy makers that delayed the law.

The evolution of the RTI regime in Nepal therefore needs to be understood against this background,
as well as the low awareness of the law among potential stakeholders. Records of the debates in

53 |bid. Pages 123 -126 and 129.

54 Also see R. K. Timalsena. 2010. Country Paper.

55 Interview with author, 8 September 2013.

56 Seira Tamang and Carmen Malena. Page 16. ‘Political Economy of Social Accountability in Nepal. Program for
Accountability in Nepal’. http://siteresources.worldbank.org/NEPALEXTN/Resources/223554-
1296055463708/PoliticalEconomy.pdf (accessed on 11 January 2014).
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Parliament during the early attempts to make a law were not accessible owing to filing and storage
issues, and debates in Parliament in 2006 and 2007 were not widely covered by media. The little
coverage that existed wasn’t aimed at spreading awareness. It is possible that the coverage was largely
overshadowed by other events that were being covered, particularly the peace process.

There were 34 amendment proposals to the bill tabled in Parliament in 2006. Dilendra Prasad Badu,
the then information and communication minister, had tabled this bill that was later withdrawn,
revised and re-submitted. Most of the amendments did not find a way into the bill, but the proposals
were interesting because they indicated the thinking among the parliamentarians of the day. One
amendment proposed related to the composition of the NIC and the member wanted one of the
commissioners to be the “president of the women’s journalist group”. This suggests once again that
the proponent understood the right to be one related with journalism because appointing a woman
commissioner was somehow not deemed to be sufficient.

A substantial amendment proposed was the inclusion of a clause for protecting whistleblowers, which
was not included in the draft tabled in Parliament even though it was included as Clause 29 in the
version that was sent by the ministry to the cabinet.’” In another example, the draft bill that was sent
to Parliament had recommended a team of three — prime minister, speaker and the information and
communication minister — to recommend names of the chief commissioner and other commissioners
at the NIC. However the bill finally tabled in Parliament had the following in the committee: speaker,
information and communication minister and the president of the FNJ.>® Yet another proposed
amendment suggested the deletion of a clause that would have allowed private companies to deny
information.>®

The bill finally tabled in the Parliament also marked a major change in the government attitude
towards providing information, particularly in terms of what type of information could be denied. The
1992 draft bill had 19 categories of such information (a few legitimate such as personal information)
while the draft taken to Parliament in 2006 came with only five types of information that could be
denied. Of these, one is debatable — information “that jeopardizes the harmonious relationship
subsisted among various caste or communities” — which is one that is based on the assumption of
harmony that is found in most Nepali laws, without attempting to define the harmony.

The RTI law (2007) was enacted at a time when there was broad political will and therefore there was
very little need for advocacy and lobbying. When the RTI Bill was considered in 2006 the political
situation was somewhat similar to 1990: a massive political change (some call it a change in regime)
had taken place in the country where the political parties and the Maoists (who had launched a
‘People’s War’ against constitutional monarchy in 1996) had jointly begun a process of abolishing the
monarchy and setting up a federal republic.®® Responding to a question on why the Maoists — generally

57 Undated compilation of amendments by the Bills Section of the Legislature Parliament.

58 The original recommendation was changed because of conflict of interest since the government would eventually
appoint the commissioners, and the prime minister would administer the oath to the chief commissioner (Clause 18).
However, there was no debate on the potential commissioners and the sectors they could come from and the FNJ was
possibly included because it was closest to the advocacy to the bill at the time.

59 Section 35 of the bill version sent to the Bills Committee of the Cabinet. The section said private companies would not be
compelled to provide information under this law.

60 Nepal’s last King, Gyanendra, had begun ruling through handpicked prime ministers in November 2002 before taking
charge as a direct ruler in February 2005. Following coordinated protests of the political parties that were represented in
Parliament before 2002 and the Maoists, the King was forced to step back and restore the dissolved Parliament. This set
the stage for negotiations between the government and the Maoists, and the process culminated in the Comprehensive
Peace Accord in November 2006.
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believers in centralism and sharing of information on a need to know basis — had agreed to the
openness and transparency that defined RTI, Krishna Bahadur Mahara, information and
communication minister in 2007 said,

“When | became minister, there were two bills that were held up in parliament, the RTI bill
and the bill on Working Journalists. Many people in the journalism sector who met me said
these two bills should be enacted without delays. Prior to 2007 we had a monarchy that was
more closed and non-transparent than us, we wanted to end non-transparency and make
things open. That's why we said, other than a few sensitive issues (such as those related
nationalism and national security) everything else should be transparent... There was no

opposition to RTI in the party.”®!

The bill Mahara was referring to was initially drafted during the term of Dilendra Prasad Badu as
Information Minister. This draft was withdrawn from Parliament and resubmitted as a new bill.

What is of interest in terms of the narrative associated with the RTI Bill in Nepal —that it was something
that would make information access easy to journalists — can also be traced in the speeches made by
politicians from different parties in Parliament. One of the speakers in Parliament on 10 January 2007
was Raghuji Pant of the UML party. He spoke about how journalist organizations had waited for the
bill for 15 years and had also drafted a version of it and clarified that this was a bill that was not only
of interest to media, but also for the general public. Then he reverted to a line of argument suggesting
that this was a bill “demanded by journalists for a long time” and so it should be adopted, recollecting
that he himself had been engaged in the campaign as a journalist. These were some of his reasons to
welcome the bill.®?

Another speaker, Hom Nath Dahal from the Nepali Congress Party, prefaced his three-minute
intervention stating that the RTI should have been one of the first bills that Parliament should have
passed after Jana Andolan-2 (People’s Movement-2). His reason was “because journalists had been in
the forefront of the movement for taking the rights of the people despite the dangers they faced.” In
the speech he referred to information on large projects and tenders and said because there was no
right to information journalists were unable to get the information on them. Later, he also said there
were many areas where journalists could not get access and added that the bureaucracy was used to
keeping information to itself.®3

The third speaker of the day was Narayan Man Bijjukche, leader of the Majdoor Kisan Party (in
Parliament as an independent owing to party size). He also began by praising the role of journalists in
the 2006 movement. Then he went on to criticize the categorization of his party’s publication —
Majdoor — from Kha (B) to Ga (C) in the Nepal Press Council’s categorization. (This category is a basis
for handing out government doles in the form of public service advertisements to newspapers and
other media.) His parting line was “let us not pass this bill in a hurry, let us discuss it and make it
better”, possibly also hinting to what he thought needed to be done in terms of the categorization.®

61 Interview with author. 8 September 2013.

62 Raghuiji Pant. 2007. House of Representatives. Meeting -107. Full description of the proceedings. 10 January 2007,
Wednesday. Pages 3711-3713.

63 Hom Nath Dahal. 2007. House of Representatives. Meeting-107. Full description of the proceedings. 10 January 2007,
Wednesday. Page 3713-3714.

64 Narayanman Bijuchhe. 2007. House of Representatives. Meeting-107. 2007. Full description of the proceedings. 10
January 2007, Wednesday. Page 3714-3715.
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This once again underscores the dominant understanding that RTI was related to the media and
journalists.

Another speaker that day was Hari Acharya, an independent member. His major concerns were
appointing women as spokespersons (possibly meaning information officers) and considering the
possibilities of locating the NIC outside Kathmandu Valley.®> Responding to the statements by the
members, Dilendra Prasad Badu, the information minister, explained how the bill had been drafted,
and also said the bill was a major recommendation of the High Level Media Commission. The
government had formed this commission after the 2006 political changes to recommend media policy.
He added that the bill had made provisions for the NIC, not there in earlier versions.%®

Nepal’s Interim Constitution allowed the Communist Party of Nepal (Maoist) to join Parliament, which
was renamed as the Legislature-Parliament, on 15 January 2007. On 18 July 2007, the new Minister of
Information and Communication, Krishna Bahadur Mahara, presented the revised RTI Bill in
Parliament.

This was an unprecedented period in Nepal’s political history, where there were eight political parties
in Parliament (the seven parties that were in Parliament before 2002 and the Maoists that were
brought into Parliament as part of the peace process). Therefore, the RTI Bill remains unique in terms
of the support it had from all the large political parties of Nepal.

Members who commented on the bill included Raghuji Pant, who explained that the new draft had
made adequate protections for whistleblowers and also refuted the accusation by a member of the
Nepal Majdoor Kisan Party that the bill was a copy of the one in India and was therefore “cultural
invasion”.%” Another speaker in the discussion, Hom Nath Dahal, highlighted the inclusion of NGOs as
public bodies and said they would also be required to make information public. There were fewer
references to the RTI and its use in journalism at this time but the speakers did refer to media and
journalists.

Narayan Prasad Regmi, a member of the Communist Party of Nepal (Maoists), then joined the debate
saying that the 21°t century was one where the human brain, opinions and information was replacing
labor and capital and said he was particularly pleased because the bill was introduced by a minister
who was a communist — because communists had always been accused of being against freedom of
information.®® Another member of the Nepali Congress spoke about how the courts had made
decisions and issued “guidelines” on seeking information, which he said lawyers had used in the
absence of an RTI law when they needed information. The minister responded to the MP’s questions
explaining that the bill had incorporated suggestions of not only Members of Parliament but also of
experts who had been invited to the discussions carried out by a sub-committee. The bill was approved
by the Legislature-Parliament®® the same day.”®

65 Hari Acharya. 2007. House of Representatives. Meeting-107. 2007. Full description of the proceedings. 10 January 2007,
Wednesday. Page 3716.

%6 Dilendra Prasad Badu. 2007. House of Representatives. Meeting-107. 2007. Full description of the proceedings. 10
January 2007, Wednesday. Page 3716.

67 Legislature Parliament Second Session. Full details of the proceedings. 18 July 2007. Pages 558-560.

68 Narayan Prasad Regmi. 2007. Legislature Parliament Second Session. Full details of the proceedings. 18 July 2007. Pages
562-563.

69 This is what the parliament is formally known as — byabasthipika samsad in Nepali

70 Krishna Bahadur Mahara. 2007 Legislature Parliament Second Session. Full details of the proceedings. 18 July 2007.
Pages 563-564.
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6. The judicial impetus for RTI

The information regime in Nepal had already begun expanding in the 1990s but this was taking place
outside the media glare, in the courts of law. Between 26 March 1991 and 12 September 2006 there
were at least 21 litigations at the Supreme Court where the constitutional provision was invoked.”* A
review of some of the Supreme Court verdicts on these litigations suggests that the bench had begun
operationalizing the RTI by dismantling a fundamental obstacle there was in law that gave authorities
the discretion to deny information. The hurdle was that the Country Code 2020, Section 17, on
obtaining official documents, had two clauses that said the head of the government office concerned
was not obliged to make available “secret” unpublished information.”

Among the first court verdicts on a case invoking the RTI was a March 1992 decision where the bench
had ruled against the petitioner seeking information. The information requested concerned the
appointments of ambassadors by the monarch that had been challenged by Radheshyam Adhikari. He
had sought the information on the advice provided by the government to the King after a newspaper
article said that the monarch had made the appointments unilaterally. The court did not require the
government to provide the information and instead ruled that RTl is not “an absolute right” but comes
with limitations set down by law and that in this case there were clear constitutional articles that
imposed limits on transparency in the communication between the government and the constitutional
monarch.”® The government, therefore, was not required to provide the information that the court
said was protected: kanoon bamojim gopya rakhnu parne suchana jankari dina kasailai kar lagdaina
(No one is compelled to provide information that the law requires to be kept a secret.)”

The firstinstance where the bench upheld the right to information was the 15 December 1992 decision
of the Supreme Court where it asked the government to disclose a controversial agreement between
Nepal and India (Dahal, Ghimire, Sharma, 2065 (2008): 224-240). The verdict established that the
contested information, — “agreed minutes” between Nepal and India — was a treaty, something the
petitioner had a right to know.” The verdict also laid down the principle that “relations between States
are based on transparency and democracy and that the Government of the day can not conclude an
agreement with a foreign power under a different and an informal instrument in order to avoid
parliamentary and constitutional scrutiny.”’® The court also ruled that the partial information the
government had provided in the Nepal Gazette was inadequate, and ordered it to provide the agreed
minutes to the petitioner.

This was an important case, as the court not only ruled in favor of the petitioner’” but also defined
information in the public interest. It said, “all types of work by government that will affect the entire

71 Dahal, Tara Nath, Ghimire, Rishiram, Sharma Subash: 2065 (2008). Sarbocha Adalat bata Pratipadit Suchana ra Sanchar
Sambandhi Najirharu. Freedom Forum.

72 Harihar Dahal (undated).

73 Dahal, Tara Nath, Ghimire, Rishiram, Sharma Subash: 2065 (2008). Sarbocha Adalat bata Pratipadit Suchana ra Sanchar
Sambandhi Najirharu. Freedom Forum. 211-223.

74 Radhyeshyam Adhikari vs. His Majesty’s Government Council of Ministers. Writ No. 989. Decision date 30 March 1992. In
Tara Nath Dahal, Rishiram Ghimire (Eds) 2013. Sarbocha Adalatbata bhayeka Suchana ra Sanchar Sambandhi Faisalaharu.
Freedom Forum. IMS. Page 268.

75 Timalsena (2003), Page 169 also has analyses of different court verdicts, including Bal Krishna Neupane vs. Prime
Minister Girija Prasad Koirala and others. This case is better known as the Tanakpur Case.

76 Surya P. Subedi. 1997. ‘When is a treaty a treaty in law? An analysis of the views of the Supreme Court of Nepal on a
bilateral agreement between Nepal and India.” Asian Yearbook of International Law. Volume 5. Martinus Nijhoff Publishers.
Pages 209.

77 Bal Krishna Neupane vs. Prime Minister Girija Prasad Koirala, Writ No. 1851, decided on 15 December 1992.
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country or certain groups of ordinary people directly or indirectly are matters of public interest.””® It
added that it was the duty of government to inform the people about such decisions and it was also a
right of citizens to demand such information. The court said there was no reason to keep the
(contested) document a secret and that it should be made available to the petitioner if so demanded.

In another case” the Supreme Court laid down a precedent on how organizations can respond if they
do not hold the requested information. This case involved the Election Commission that had been
unable to provide the requested information because it was not required to have it. The court said in
the event someone requested information on matters of public interest from an organization, and if
the person or organization required to provide the said information is another entity then it should
inform the information requester or respond with reasons why the request could not be entertained.?

The turning point in judicial interpretation of the constitutional provision on RTI came on 8 May 1994
when the Supreme Court issued a verdict favoring the petitioners who were seeking information from
the government on the Arun Ill Hydroelectric Project. This was a project that was being promoted by
the government and the World Bank where both parties were reluctant to provide activists and
journalists the information they sought.’! The petitioners, Gopal Siwakoti and Rajesh Gautam, had
sought information from the Ministry of Finance (Writ number 2050:3049. Decision date: 2051/1/25
8 May 1994) on the project, particularly the costs involved and the potential benefits. Supreme Court
Justices Keshab Prasad Upadhyay and Hargovinda Singh Pradhan not only decided in favor of the
petitioners but also issued a guideline on the procedure for seeking and receiving information. The
court also ruled that the guideline would remain in effect until Nepal had a proper law to replace it.%?

The verdict said:

1. The information seeker should write an application and ask for a list of related documents (on
matter) he/she is seeking information from the defendant (in this case government).

2. If the defendants provide the list in seven days, the applicant should ask for an inspection of
the documents.

3. If the demand is made according to Clause 2 (above), the defendant should set a place, date
and time when (for the inspection) and inform the applicant within three days.

4. If the applicant wants to make a note of or copy the documents after inspection, he or she
should request the designated authority for the same.

5. Ifinthe absence of rules for providing copies, the copies should be certified at cost and given
to the applicant.

6. If the defendants have to deny the list, full or in part, or to allow inspection or provide copies,
they should indicate the reason and inform the applicant within three days.

7. If the applicant is not satisfied with the outcome of Clause 5, and is denied copies, and is not
satisfied with the reasons for denial, he or she can petition the Supreme Court within seven
days of the receipt of information on the denial.

8. The procedures for dealing with the petition (regarding #7) shall be according to the
procedures of the Supreme Court.

78 Dahal and Ghimire. 2013. Page 273.

73 Purendra Aryal et. al vs. Election Commission. Writ No. 2270. Decision date: 2050/1/2, Page 301.

80 Dahal and Ghimire. 2013. Pages 303-323.

81 Binod Bhattarai. 2001. ‘The fight to be informed: Search for project facts in Nepal’, Water Nepal 8 (12. March 2000-
June2001.)

82 |bid 322.
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(Sources: Arun Concerned Group, 1994: 22-23 and Dahal, Ghimire and Sharma 2065 (2008):
276)
In the decision the court also recognized the difficulties caused by the lack of a law on secrecy of
documents, and drew the government’s attention towards making an internal regulation or a legal
provision, or enacting a law as soon as possible.

The tendency of public officials to use RTI provisions in the constitution to get information on decisions
and matters affecting their jobs also began around this time. There was a lawsuit where an employee
of a security agency (National Investigation Department) who had been dismissed had sought
information on the dismissal. In this case the court did not think it necessary to issue an order requiring
the agency to disclose reasons because that fell under the restrictive clauses of the RTI, and also
because law relating to the agency categorically said it did not need to publicize the regulations and
the terms of employment.®

The Supreme Court had heard yet another case where the RTI provision in the constitution was
invoked (alongside many other constitutional provisions). This concerned a decision by Prime Minister
Man Mohan Adhikari to call a fresh election, which was challenged. In its decision the bench said it
was against the spirit and principles of democracy and accountability, and against the spirit of Article
16 to not disclose the motivation behind a call for fresh elections, especially by using “legal or technical
reasons” as alibi.?*

Another case of information denial had reached the Supreme Court in 20528 (1995). In this case the
petitioner said he was denied information on an Action Plan on water resources development signed
by Nepal and India even though news to that effect had been published in the state-run Gorkhapatra
daily. On this the joint bench of Justices Mohan Prasad Sharma and Govinda Bahadur Shrestha ruled
that there was no reason for keeping the Action Plan a secret and ordered the Ministry of Water
Resources to provide copies of the document to the petitioner. The decision said, “The Constitution
of the Kingdom of Nepal 1990 envisions a democratic polity and an accountable government.
(Therefore) the government’s work has to be transparent” and ordered the Ministry of Water
Resources to make the document available.

The RTI provision in the constitution was also invoked in another litigation against the government on
a decision to grant public land — with forests and areas of historical significance — to a new medical
college in Chitwan. The court, referring to previous decisions on RTl required the defendant to provide
the information that was sought. This case eventually resulted in the annulment of the government
decision, which was what the petitioners were demanding. The decision was decided based on laws
on natural resources. ¥

Despite various verdicts favoring access to information and detailing how the government should
respond to such requests, the court continued to receive petitions from people who were denied

83 Subarna Pokhrel vs. His Majesty’s Government including the Office of the Prime Minister and Council of Ministers. Writ
no. 2411. Decision date: 1 May 1995.

84 Rajiv Raj Bhandari et al vs. Prime Minister Man Mohan Adhikari, and the Office of the Prime Minister and Council of
Ministers. Writ no’s: 3105, 3108, 3112, 3113, 3114, 3118, 3120. Decision date: 28 August 1995.

85 Nepali year, explained earlier.

86 Balkrishna Neupane vs. His Majesty’s Government and the Office of the Prime Minister and Council of Ministers. Writ no:
3108. Decision date: 1 November 1995. Page 398.

87 Yogi Narahari Nath vs. Prime Minister Girija Prasad Koirala and the Council of Ministers. Writ no. 6127. Decision date: 29
April 1996, pages 399-418.
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information. Once such case was Kashi Dahal vs. His Majesty’s Government, and the Office of the
Prime Minister and Council of Ministers and it concerned information on the historical and
archaeological materials that were being removed during the reconstruction of the Maya Devi Temple
in Lumbini.®8 In its decision the court upheld the right of the petitioner to demand information and
added that there was inadequate evidence of disclosure even though the defendant had said that the
information had been provided. It also issued an order to the Archaeological Department and the
Lumbini Development Trust to make public the “real” information on the matter.

Another writ invoking RTI that reached the Supreme Court in 2001 sought information on the assets
of King Birendra, who was killed with his entire family in a shootout at the royal palace on 1 June 2001.
While upholding the right of citizens to demand information, the court quashed the writ under
another constitutional clause that barred questions on acts done by the King in any court of law
(Constitution 1990: Article 31).%

The contents of treaties between Nepal and India are fairly well known but there was one petition in
court asking the government for the copies of the original official texts. This case wanted copies of
treaties between Nepal and India (including British India). On this, the court decided that the
petitioners seemed well informed about the matter under discussion and did not think it necessary to
uphold the request.®® Instead, the special bench of three justices hearing the case®® wrote a decision
discussing the importance for keeping some types of information outside the RTl realm. In the decision
the court said that Article 16 provides for all citizens the right to demand and receive information on
matters of public interest but the provision does not force anyone to provide information that the law
requires to be kept secret. It referred to the Treaty Act 2047, Section 12, that allows the government
to decide which treaties to publicize, and decided that this was not an infringement on the right
provided by Article 16. It added:

“Both secrecy and access of citizens to information are important in their own ways. On one
hand it is urgent to ensure unrestricted flow of information to citizens, on the other it is more
important to keep some types of information secret for national and public interest. Whether
information should be made public or kept a secret is determined by what is more important
(public interest for providing or keeping a secret). Therefore, there is need to determine a
clear boundary between the state’s special right to secrecy and citizens right to information.
This should ensure the state’s broad social, national interest is secured and on the other hand

individuals and groups are enabled unrestricted access and use of information.”??

7. Early government efforts towards openness

Transparency as an instrument to ensure accountability became a part of public government policy
sometime in 2001/2002. This could have been influenced by the litigations seeking information and
advocacy for RTI in the 1990s. However, there is no evidence to establish a direct link. “When we
began the second generation economic reforms we realized that a major obstacle was non-
transparency”, said Madhav Prasad Ghimire who was a joint secretary at the Ministry of Finance at

88 Writ no: 2779. Decision Date: 6 November 1996. Pages 410-418.

89 Jhanka Kandel vs. Prime Minister Girija Prasad Koirala and others. Decision date: 6 August 2001.

%0 Yogi Narahari Nath vs. Council of Ministers and Phanindra Nepal vs. His Majesty’s Government, Council of Ministers. Writ
nos.: 3193/2054 and 3940/2056. Decision date: 26 June 2003. Pages. 421-434.

91 Hari Prasad Sharma, Dilip Kumar Paudel and Khil Raj Regmi.

92 Yogi Narahari Nath vs. Council of Ministers and Phanindra Nepal vs. His Majesty’s Government, Council of Ministers. Writ
nos.: 3193/2054 and 3940/2056. Decision date: 26 June 2003. Page. 433.
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the time.”® This move towards transparency translated into Immediate Action Plans (IAPs) the
government prepared for assuring donors on how it would target development assistance while the
conflict in Nepal was escalating. These IAPs were discussed and agreed with donors, and therefore, it
would be logical to assume that donors might also have influenced the process of making the public
sector more transparent and amenable to the idea of easier information access. In one of the early
IAPs, on the section of transparency, without reference to RTI the government said it would:

“Publish annual budget and report of actual expenditure by local bodies and by line agencies
analyzed by districts at least quarterly, and

“Making arrangement for posting of budget allocation and expenditure at DDC/VDC offices,
health posts, schools,” beginning Fiscal Year 2002/03)%*

These are also some basic documents that the RTI Act requires the government to publish and update
regularly under Section 5(3). This therefore shows that some change had begun to take place in how
the bureaucracy functioned.

The transparency was extended to publishing action plans of all Priority-1 government projects in the
Red Book (published with the budget) for bringing “transparency to high-priority investment
activities.”®> The IAP 2004 went a step further and the government promised to “Publish annual plans
of high priority projects with each trimester’s budget allocation and output indicators.” It also
committed to “Publicly release audit reports of the Auditor General”.?® The IAP 2006 committed to
enact a fiscal transparency act.’” By 2007 when RTI lawmaking process began again after Parliament
was restored, the political stakeholders — as the parliamentary debates show —were convinced on the
need for the act while the bureaucracy was still hesitant.

Bureaucracies generally thrive in a culture of secrecy, and therefore the resistance to making
information accessible was expected. This was reflected in the early drafts of the law that were
prepared by government officials — particularly the first draft —that had a long list of restrictions.
According to Ghimire, “there was less opposition from the political side, and (there was) more from
the bureaucracy... People in the bureaucracy have information and also know they can manipulate it
to influence decision makers. So they want to hide information... Bureaucrats were also afraid about
whether or not they would be able to manage information or the negative and positive reactions once
the information became public.”%® After the RTI was enacted, Nepal enacted the Good Governance
Act (2008), which also takes into account the needs for accountability and transparency and
complements the RTI provisions.

8. Conclusions and discussion

Nepal was the first among South Asian nations to include Right to Information as a fundamental right
in 1990; but didn’t have a law to operationalize this right for 17 years. The process of formulating the
law now in place began in 2006. The law was reviewed by the Centre for Law and Democracy (CLD) in

93 |Interview with author on 9 September 2013. Ghimire was Chief Secretary when the RTI legislation was enacted; in 2013
he was a minister in the election government formed in 2012 to hold the November 2013 election.

% Immediate Action Plan 2002 (undated).

9 Immediate Action Plan 2003 (undated).

% Immediate Action Plan 2004 (undated).

97 This document says it is a World Bank ‘suggestion’.

%8 Interview with author. 9 September 2013.
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2011 and was rated 17th among the 90 countries whose information laws had been assessed. * The
use of the right to information by citizens has remained low, owing largely to the low awareness and
knowledge and the general public perception that the law was for journalists and media, which was
also evident even in the parliamentary debates on the draft bill. The RTI Act in Nepal came into force
in August 2007 (it was authenticated and published on 21 July 2007). However, the NIC was formed
only in June 2008, and the RTI Rules 2065 were adopted only in 2009.

In early 1990 when Nepal included RTI as a Fundamental Right in the constitution the country had just
emerged from mass protests that had caused a change in the political order. The new political leaders
had endured controls on information in the former regime and possibly it was this that caused them
to have RTlincluded as a basic right. A review of the deliberations of the CRC suggests that the leaders
representing different political parties were the stronger advocates for having RTI included as a
Fundamental Right than those that did not have strong political affiliations.

Those were the early years after democracy was introduced in Nepal and the environment was
conducive for change. Freedom House had rated it as “free” in terms of both political and civil liberties
in 1991 and 1992. Therefore, information access was not an issue particularly for journalists. However,
given the history of information control that Nepal had come through, a law for ending possible
government controls on information was a concern many journalists shared and that explains why
journalist associations led the advocacy for an RTI law. A byproduct of this advocacy has been the
widespread belief —that remains to date — that RTl is a law for use by media and journalists. One could
even argue that this very thought of further empowering the media — about which there have been
guestions about professionalism — is what could have caused officialdom to delay legislation.

Information gathered in the course of this research suggests there were at least three earlier drafts of
the bill. The fourth one was eventually adopted. The government, sometime in 1992/93, drafted the
first bill. Many, including members of Parliament, opposed it because it sought to withhold more
information than was expected from a proper RTI Bill. The government did not table this bill in
Parliament.’® Another one was drafted by FNJ and the Nepal Press Institute. This Suchanako Haq
Sambandhi Bidheyak 2057 was handed over to the government at a public function in 2002 and the
government had assured that it would take it to Parliament. But Parliament was dissolved before it
could be tabled. The Law Commission drafted another bill in October 2003.

The next attempt to draft the bill was made in 2006, after another political movement that resulted
in the restoration of Parliament, and formation of a government led by the political parties. A task
force appointed by the government prepared a draft in 2006 and this one was eventually enacted in
2007.1!

The task force’s draft had included political parties under the definition of public agencies while
excluding NGOs. NGOs were included in the bill following deliberations by the parliamentary
committee.1%2 Many stakeholders had recommended the inclusion of NGOs to the task force but they

9 http://www.law-democracy.org

100 Raghu Pant. (undated). Suchanako Hagq: Baak tatha prakashan swatantratama sambaidhanik pratyabhuti.

101 The task force was formed on 17 September 2006 and it submitted its report to the government in 19 November 2006.
Its TOR included reviewing the draft presented by the ministry on 17 September 2006 the draft presented in the 215t
Session of Parliament, the draft prepared by the Federation of Nepalese Journalists and the practice in other countries.
102 Report of the parliamentary committee signed by Bal Bahadur Rai, dated 18 July 2007. The Parliament had formed a
sub-committee of the following individuals to review and finalize the draft: Raghuji Pant, Radheshyam Adhikari, Narendra
Bahadur Bam and Bhakta Bahadur Shaha.
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had been excluded from the final draft.1%® It was the parliamentary committee deliberations that also
decided that the information officer would have a maximum of 15 days to provide the requested
information (the bill had 30 days).

The task force®

was made up overwhelmingly of journalists, and this suggests the thinking that the
law was one concerning media and journalism. Many would suspect that this was what caused the
inclusion of a journalist in the committee to appoint the chair of the NIC. To put the record straight,
the task force had not recommended the chair of the FNJ as one of the three members of the
committee comprising of the speaker of Parliament and the minister of information and
communication. It had recommended a committee headed by the prime minister with the speaker
and the minister of information and communication. The change was made in the parliamentary
committee when it was realized that the prime minister would also be making the appointment as
Nepal did not have a president at the time, and there could be reasons for interests to conflict. There
is no evidence that this resulted from demands of journalists because the FNJ president at the time
was unaware of such a request.’® Activists now say that the appointment should be made by the
President,'%® and also that the representation of the FNJ be reconsidered to ensure that there are no
conflicting interests when the time comes for journalists to report on the NIC. The law is silent on how
the shortlist is to be prepared or the process, which could be another limiting factor given the
influence of partisan politics on appointments to public bodies in Nepal. The last time the
appointments were made based on names that reached the committees from the major political
parties.’” Only the information minister at the time, Krishna Bahadur Mahara, had gone across party
lines to recommend the Chair who was known to be closer to the UML and not the Maoist party.

Though perhaps a coincidence, two of the first three commissioners at NIC had a journalism
background. The third was a lawyer. “We completed one term but we were not appointed
democratically, transparently,” said Vinaya Kumar Kasajoo, the chief commissioner. “The three
commissioners can look at all information in government irrespective of the level of secrecy. People
with such powers must be individuals who are trusted by a majority of the people.”*® According to
Kasajoo, the commission must be open and transparent and commissioners need to be interviewed
in public and their performance must be evaluated once every six months.

What has remained hidden in academic and legal texts is the long and continued push for RTI at the
courts. This battle was taking place in the courtrooms, and as a result, Nepal had a sort of an expanded
information regime way back in May 1994 when the court decided in favor of the petitioners seeking
information from the government on a hydroelectric project supported by the World Bank.
Information that the activists were able to obtain as result led them to challenge the basis of the
project loan — that also drew the attention of the World Bank’s Inspection Panel — before it was
eventually cancelled. The verdict had provided clear guidelines on how information could be sought
until there was a proper law, but for some reason this did not figure in many of the recommendations

103 Tara Nath Dahal, interview with author, 11 September 2013.

104 Kashiraj Dahal was the coordinator and Rajendra Nepal, was member secretary. The members were Murari Kumar
Sharma, Shiva Gaule, Tara Nath Dahal, Babita Basnet and Bal Krishna Chapagain.

105 Bushni Nisturi. Interview with author. 20 January 2014.

106 \Vinaya Kasaju. Interview with author. 17 January 2014.

107 Interview with Bishnu Nisturi, a member of the committee that made the recommendations. 20 January 2014.

108 VVinaya Kasaju. Interview with author. 10 Sep 2013.
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made by government agencies and others to the task force that had asked them for suggestions on
the procedure for seeking information.

The implementation of the RTI Act in Nepal was evaluated at a conference in Kathmandu in March
2011, and most of the issues that were flagged were related to the law itself and some definitions,
appointment and functioning of information officers, their training and information management, and
the low public awareness. It was not possible to get the total number of RTI requests made at NIC
since its establishment. As a proxy indicator, the number of complaints reaching NIC between 2008-
12 suggests that the number of requests could either be low or that Nepali public officials were
providing all the information requested! According to Freedom Forum, there were a total of 411
complaints reaching NIC between 2008 and 2012.1%°

The weak implementation of RTI is explained by a number of factors. First is the general political
instability in Nepal and a general lack of rule of law, which is exacerbated by the impunity with which
breach of law happens in Nepal.'!® Other problems identified by Mendel include onerous
requirements placed on public officials, a culture of secrecy and “confusion about where the proper
lines between openness and confidentiality lie.” The implementation level problems include the long
lists for prohibiting disclosure in other laws, in addition to the exemptions in the RTI Act.!!! Further,
unlike other countries, NGOs in Nepal have not made much effort to ensure effective implementation
of the law, for various reasons including low awareness of their obligations under the law, and fear
that competitors and opponents, among others, could use the law as political or social weapon against
them .12

Nepal has come a long way in terms of building an enabling environment for free expression. Different
laws related to the media — though they need to be reviewed and updated to match the changing
times — and the RTI Act provide a solid foundation for free flow of information. Irrespective of how it
came to be, the RTI Act in Nepal remains one of the most powerful tools the citizens now have to
make public institutions accountable and responsive. The onus for ensuring that institutions remain
accountable now rests with the people of Nepal, for such public accountability is the cornerstone of
democratic governance. Free expression and media rights have been articulated in Nepal’s previous
constitutions in one way or another but they were never implemented in the true democratic spirit.
The RTI law — despite the shortcomings that still remain — gives ordinary citizens a power they never
had before. The power given to them by law has also been tested and it works —to a large extent.

105 Freedom Forum (undated). ‘Empowering Citizens through Right to Information: Success Stories from Nepal’, Page 2
110 Toby Mendel. (ND). Implementation of Right to Information in Nepal: Status report and recommendations. In Towards
Open Government in Nepal: Experiences with the Right to Information. Page 37. (Pages 26-70)

111 Vinaya Kumar Kasaju. (ND.) ‘implementing the RTI law in Nepal: Experience, challenges and future strategies of the
National Information Commission’, in Towards Open Government in Nepal: Experiences with the Right to Information.
Page 80 (Pages 71-94)

112 Toby Mendel. (ND). Implementation of Right to Information in Nepal: Status report and recommendations. In Towards
Open Government in Nepal: Experiences with the Right to Information. Page 37. (Pages 26-70)
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6.
State of the RTI Regime in Afghanistan?
Rahela Sidiqi

1. Introduction
The President of Afghanistan signed, on 30" November 2014, the Right to Information law. Therefore,
finally Afghanistan also has an RTI Act.

In the last year, the Lower House of the Afghan Parliament approved a draft law, which was
subsequently sent for approval to the Upper House. The Upper House made some changes to the
draft, and then sent it to the President’s office for approval. However, right to information activists
were not satisfied with the changes made by the Upper House, and sent a letter to the president in
protest. It is not yet clear what the final law looks like and this will only be known when the law is
finally published.

This briefing note provides an overview of the situation with regard to RTI in Afghanistan, including
the background and context of the current draft RTI law, its main features, the current status and the
challenges faced in bringing about a sound RTI law. It ends with a number of key recommendations
for stakeholders.

2. Background

For many years the people of Afghanistan have been facing numerous challenges, notably the on-
going conflict and the need to build a functioning state that meets the needs of its citizens. The
predominant desire among the citizens is to establish democratic norms of governance and help their
country to rapidly develop socioeconomically and politically. Lack of access to information has been
recognised as a major hindrance to the citizens’ ability to make the government accountable for the
provision of essential services, such as health and education. Indeed, even within government
departments, middle management staff and government employees in general face difficulties in
accessing information. This issue of lack of access to information was brought up in various discussions
and consultation forums, such as human resource seminars, small RTlI working group meetings, and
all form of governance related consultations, meetings, and discussions.

3. RTI movement in Afghanistan

The RTI movement in Afghanistan was initiated by Afghan activists from various organizations after
participating in different SAARC? conferences related to transparency and RTI, in 2007 and 2008.
Participants learned about the approaches being adopted by other SAARC countries to combat
corruption and promote transparency in the provision of services to their citizens. They also learned
about the importance of transparency in empowering citizens to make government accountable,
enabling them to question their governments about poor performance, or to demand from their
governments what was rightfully theirs.

1 As of December, 2014
2 South Asian Association for Regional Cooperation, an economic and geopolitical organisation of eight countries that are
primarily located in South Asia.
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As a result, at the Afghanistan National Development Strategy (ANDS) Conference in 2009, the
Department of Anti-Corruption was tasked with developing an RTI law. The basis for this law was
Article 50 of the Afghanistan Constitution, which guarantees the citizens’ right to access information
held by government ‘in accordance with the provision of law’.

4. Development of the draft RTI law

The process of developing an RTI law received impetus in 2010 through the support of the
Independent Administrative Reform and Civil Service Commission (IARCSC)’s Senior Advisor, Rahela
H. Sidigi, who discussed the matter with the Minister of Culture and Information, Dr. Makhdoom
Rahim. As a result, an RTI law committee was formed comprising civil society members and
representatives of relevant government departments. The committee reviewed relevant legislation in
Afghanistan, along with the RTI laws of other countries such as India and Bangladesh. This review
process took several months, leading to the eventual development of a draft RTI law for Afghanistan.
In early 2012 the draft was sent to the Ministry of Justice for review and editing, and subsequently to
the cabinet. However, this process took several months.

From the cabinet, following approval, the draft RTI law should have been sent to Parliament for its
approval, but wasn’t. This led to civil society organizations launching a petition in 2013 urging the
government to send the RTI law to Parliament and demanding approval of the law by the end of
March, 2013. The main organization involved was Avaaz, in cooperation with Youth in Action, led by
Syed Ekram Afzali. The Afghanistan member of the South Asia Transparency Advisory Group (TAG)
shared the petition with her network and it was signed by hundreds of additional people, including
Afghan Women Support Forum (AWSF) members based in the UK, Rasa Advocacy & Skill-building
Agency (RASA), Afghan Women Network (AWN) and Equality for Peace and Democracy (EPD).
Following this petition, the draft law was again sent to the cabinet by the Ministry of Justice and
approved by the Council of Ministers in the first quarter of 2014, as a first draft. On 15 April 2014 an
amended version of the draft RTI law was submitted for parliamentary approval.

In terms of stakeholder involvement, development of the RTI law was initiated in the Anti-Corruption
Department, but administratively it was based in the Ministry of Culture and Information (MOCI). The
MOCI redrafted the law with the participation of the Anti-Corruption Department, Ministry of Justice,
Attorney General’s Office, Independent Human Rights Commission, AWN, and the Independent
Committee of Media.

5. Key features and analysis of the draft RTI law
The draft Afghanistan RTI law is consistent with international best practice for such legislation in
some respects, but falls short in others.?

Objectives - Article 2 of the draft law lists its aims. These are primarily to:

1. Ensure the right of the citizens of the country to information held by government
organizations;

2. Regulate the way information is requested and provided;
3. Observe the International Covenant on Civil and Political Rights; and
4. Ensure transparency and accountability in the performance of government

3 This analysis is based on that carried out by the Centre for Law and Democracy (CLD): ‘Afghanistan: Comments on the
draft Access to Information Law’, (April 2013).
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organizations.

However, the right to information from public bodies is limited by Article 5 to where this will ‘serve a
right or shall bring ease to the performing of relevant duties’. This is problematic both because it
undermines the fundamental right of citizens to access all information (unless exempt), and on a
practical level because it will be difficult for information officers to determine whether the information
requested is to serve a right or improve a service.

Scope - In terms of scope, the draft law defines information as ‘any record or data’ but does not clarify
that this could be in any form, not just physical documents; it applies to a broad range of public bodies
but not to private bodies carrying out public functions, or to those substantially controlled or funded
by public bodies; and it grants the right to information only to citizens of Afghanistan.

Proactive Disclosure - Article 15 of the draft law lists ten types of information that public bodies must

proactively disclose at least once a year. There is scope for this list to be improved and expanded, by
including financial information (budget, expenditure, etc.), for example.

Application Procedures — The application procedures detailed in the draft law have considerable scope
for improvement. A lack of clarity appears to be the major issue — for example, it is not specifically

spelt out that requesters do not have to give a reason for requesting information, or that a receipt
must be issued to them when they submit an application, or that the public body must strive to provide
information in the form stipulated by requesters. There is no mention of what to do if a public body
does not hold the information requested. A fee is to be charged for issuance of RTI application forms.
A timeline of 15 working days is set for responding to RTI requests, extendable by a further 3 days ‘if
reasonable excuses exist’; requests from media outlets must be responded to within 48 hours
(something which could be difficult to do in practice). These examples highlight the need for greater
clarity and for some shortcomings to be addressed.

Exemptions - The list of exemptions includes protection of some arguably legitimate interests, but also
some that are problematic, e.g. information that ‘violates the human rights of citizens’ or poses a
threat to ‘the prestige or dignity of a person’. There is no severability clause and no public interest
over-ride.

Oversight and Appeals - The oversight and appeals procedures laid out in the draft law provide for
internal complaints to the public body concerned and external complaints to the Access to Information

Oversight Commission. The nine-member Commission comprises government officials, civil society
activists, and journalists. The Commission is administered by the Ministry of Culture and Information.
It must respond to complaints within ten working days and its decisions are binding. While on the
whole this is a sound oversight mechanism, it too has significant weaknesses, like the inclusion of
government representatives in the Commission, undermining its independence.

Sanctions and Protections - With regard to sanctions, the law lists violations that would lead to these

being applied - refusing to provide information without reasonable justification, failing to provide
information in the stipulated time, etc. Sanctions include warnings and salary cuts. There is no
protection for officials or commissioners who disclose information in good faith pursuant to the law,
nor is there any protection for whistle-blowers.

Promotional Measures — Public bodies are required under the draft law to appoint information

officers, report on their activities, and improve records management. The Commission is tasked with
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giving advice to requesters, conducting training, and reporting on RTl implementation to the President
and National Assembly. There is no specific requirement to raise awareness amongst the public.

6. Challenges and Opportunities

The process of developing an RTI law was a new one in Afghanistan, and hence was always likely to
take some time. Related to this was a lack of technical expertise on RTI. A second challenge was that,
without sustained advocacy by civil society organizations there was a danger that the next parliament
may postpone approval of the draft RTI law. Thirdly, it is anticipated that some changes might have
been made in the draft RTI law by the new parliament; it is possible these changes would not been
acceptable to the public and civil society organizations.

Turning to opportunities, there is support for the RTI law among individuals within the government,
as well as of course among civil society organizations. An anti-corruption caucus has been formed in
Parliament, which supports the process of civil society advocacy in Parliament. Raising awareness
about transparency, and transparency advocacy, have also been pursued in various fora. The
Afghanistan TAG member raised the issue of the pending RTI law in the EPD (Equality for Peace and
Democracy)* Accountability and Transparency meeting on 13 April 2014, and on 27 March 2014 in the
Afghanistan ‘sharing forum’ conference organized by the British and Irish Agencies Afghanistan Group
(BAAG)®, in the presence of an Afghan delegation from civil society organizations. At the meeting Mrs.
Suraya Subhrang, the commissioner for women’s rights with the Independent Human Rights
Commission (IHRC) mentioned that advocacy with the Parliament was under way for approval of the
RTI Law. EPD is itself engaged in this; so too Youth in Action, which has actively pursued the passage
of an RTI law with the parliamentary anti-corruption caucus.

Additionally, international organizations such as Integrity Watch are actively involved in the advocacy
process. However, the media has not been pushing the RTl issue in a sustained manner: though it was
mentioned a few times on TV and in some newspapers, there has been no consistent coverage. While
the RTI law was still pending the approval of the Upper House, civil society organizations could start
raising awareness about the benefits of this law at a grassroots level; and continue to do so after
approval.

7. Conclusion and Recommendations

It has been almost four years now that different stakeholders in Afghanistan have been striving for
the passage of an RTI law. Finally all this effort has borne fruit and the President has signed the law on
30" November 2014. Noticeable shortcomings have been identified in the existing draft of the RTI law;
though till the new law is published it will not be clear how many of them, if any, have been addressed.

RTI law implementation will be an even bigger challenge than its drafting or passing, for Afghan
citizens as users of the law, and for the government tasked with its effective implementation. This is
why it is so important for different stakeholders such as the government, media, civil society
organisations and the international community/donors to participate and cooperate for the
implementation of the RTI law.

Specific recommendations for these are as follows:

4 http://www.epd-afg.org
5 http://www.baag.org.uk
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The Government should establish the information commission as soon as possible to be
responsible for enforcement of the RTI law, and to liaise between the government and the
citizen. The Justice Department and Attorney General’s Office in particular should provide
effective cooperation and support to the information commission to ease the process of RTI
implementation.

The Media should take a proactive role in terms of highlighting the issue of lack of citizens’
access to information and the benefits of RTI for empowering citizens to obtain their rights.
Raising awareness through the media should take place through different means and
approaches, such as debates, role-play, theatre and the news.

Civil Society Organisations should play a major role in terms of continuous advocacy and
educating citizens about the positive impact of the RTI law, when it is implemented.

International Community-Donors should invest in educating citizens about their right to
access information; this should be carried out as soon as possible in order to facilitate and
ease the process of implementation of the law.
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7.
State of the RTI Regime in Bangladesh

Shamsul Bari!?

1. Introduction

Bangladesh’s Right to Information Act, 2009, completed five years of operation on 1 July 2014. When
the 9th Parliament of Bangladesh adopted the Act on 29 March 2009, in its first session, with only a
few changes to the Right to Information Ordinance 2008, which was earlier promulgated by an interim
caretaker government, many saw it as the harbinger of a new era in the country. Some called it the
most revolutionary law passed by Parliament since it turned the constitutional provision which
proclaims that “all powers of the Republic belong to the people” into a justiciable legal right for citizens
to claim. The will of the government to adopt a law that allows citizens to monitor its own work and
that of all public-funded NGOs, was widely acclaimed. It raised hope that through its use the pervading
culture of official secrecy in the country would gradually diminish, leading to transparent and
accountable governance.

Five years on, are those expectations being met? Has implementation been satisfactory? Is there
more transparency in governance? Are people able to access relevant information from public
authorities? Is there greater interaction between citizens and the government? What challenges face
its implementation? What lessons can be drawn from experience gained so far? What is the way
forward? This paper will seek to find answers to these and other related questions by observing
developments from the beginning of the RTI regime in 2009 till the end of 2014.

It should perhaps be underlined at the outset that given the revolutionary nature of the objectives of
the RTI Act, no one expected that they would be achieved quickly. Everyone understood that changing
the age-old culture of official secrecy and the overly secretive mind-set it created among public
officials was by no means easy. Moreover, unlike India, where the adoption of its RTI Act 2005 was
preceded by a long-drawn peoples’ movement to fight corruption in public offices, there was no such
ready-made demand-side in Bangladesh to put the law into practice immediately. So the real question
to ask should perhaps be whether a good beginning has been made that shows promise?

The answer would perhaps lie somewhere between “yes” and “no”. While important gains have been
made in some areas and there are hopeful signs of progress in others in more recent times, many
shortcomings which marked the beginning have continued to stifle progress. Among recent
developments which give hope to RTI enthusiasts and activists, who not very long ago felt unsure
about the future, two stand out prominently. One, the government, after its initial apathy, has begun
to pay greater attention to its implementation. It has set in motion a number of promising initiatives
to ensure cooperation across government offices for proper implementation of the Act.

And two, the Act has begun to catch the imagination of more people from other walks of life than
mainly those belonging to marginalized and disadvantaged communities who were its prime movers
in the initial period. A third development may perhaps be added to this. It relates to positive changes
taking place in the work of the Information Commission (IC) which was earlier criticised by many for

1 Chairman, RIB, Bangladesh
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its failure to undertake imaginative, robust and proactive initiatives to take the law forward and for
not being very citizen-friendly. These developments will be elaborated in the later part of this paper.
It may simply be added here that if these trends continue and the measures initiated by the
government together with the Information Commission bear fruit, there is reason to hope for a more
effective RTI regime in the country in the not too distant future. They will also remove many concerns
raised in this paper about shortcomings observed in the implementation of the Act so far.

It may be useful to begin with reiterating the fact once again that the main credit for the overall
progress of RTl in Bangladesh so far belongs to members of some of the most marginalized and
disadvantaged communities of the country. This will help us to situate the context of various issues
raised in this paper. For, they were the first to come forward to make use of the law. Of course, they
were sensitized in this regard by some committed NGOs and RTI activists of the country whose
contributions must be duly recognized, but without their willingness to file the RTI applications this
would not have been possible.

They were soon convinced that they had little to lose and much to gain by using the law to access
many benefits under the government’s poverty alleviation programmes which are normally denied to
them by dishonest practices of public officials. By doing so, they not only managed to avail the benefits
but also to help the same officials to learn to deal with RTI applications for the first time. And even
though they suffered indignities from many of these officials, who are generally not known for their
courteous behaviour towards ordinary people, they persevered and helped to develop a nascent RTI
regime in the country. Additionally, complaints from many of them to the Information Commission
provided the latter with early experience in adjudicating disputes between demand and supply sides
of the regime. An RTI culture, however rudimentary, had thus begun to evolve.

The progress would have been even greater if two important stakeholders had been more
forthcoming and proactive. The most important of these, of course, was the government. If it had
made it amply clear, through its acts and utterances, right from the beginning, that it really cared for
success of the law, the attitude of public officials towards it would most likely have changed and
improved. On the other hand, a more proactive and visionary Information Commission would have
found means to charter new ways to deal with many obstacles and challenges encountered on the
path and to attract more people to make use of the law. Equally importantly, the participation of the
middle and educated classes, professional groups, the media, political parties, many NGOs and civil
society generally, would have nudged the fledgling RTI regime generated by the marginalized
communities to move forward.

2. Areas where progress has been made

The preponderance of the marginalized population among the earliest RTI applicants can be deduced
from the fact that a very large number of complaints lodged with the Information Commission (IC)
from the early days of implementation originated from them. If many government officials, who were
earlier extremely reluctant even to accept their applications, were now formally engaging with them,
it was due to their perseverance in putting the law to use. Many of these officials later openly admitted
that they learnt about the law and their responsibilities under it more through dealing with RTI
applications than by sitting through training sessions arranged by the government, IC and others.

The above would not have been possible though without the commitment and dedication of many RTI
activists and “animators”, sensitized, trained and supported by a few NGOs in the country. With their
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help the people concerned were not only made aware of the law but in many cases assisted to
complete the entire application and follow-up processes. They were also given the necessary moral
support to overcome the initial fear of possible retaliation by concerned authorities. On the latter
issue, a World Bank-funded survey conducted by The Nielsen Company (Bangladesh) Limited and
released in June 2013, showed that 13.1% of those interviewed had claimed that fear of repercussion
from authorities was an important reason for not resorting to RTI (Cf. Nielsen 2013, p. 5).

Nature of information sought by ordinary applicants: To minimize people’s fear of possible adverse
reactions by concerned officials, in the initial years the animators/facilitators counselled them to apply
for less sensitive information which would be less likely to draw their ire. Examples would be: rules for
obtaining benefits under the Vulnerable Group Feeding (VGF) and Vulnerable Group Development
(VGD) programmes, old-age pension, maternity benefit, “one family, one farm” benefits, agriculture
cards, etc. Gradually, seeking slightly more sensitive information, bearing on transparency and
accountability issues, was introduced. An example would be to ask for the list of persons who were
given a particular safety-net benefit in a given period and how and by whom the recipients were
chosen. The latter query would normally cause consternation among concerned authorities as often
their own family or extended family members were the beneficiaries.

Of late, however, there appears to be a gradual scaling-up of RTI applications from service/benefit-
oriented issues to more transparency and accountability-related issues as well as issues which relate
to society at large and not simply to personal benefits. This development too has been helped by some
NGOs. It has been highlighted in a World Bank/UKAID supported study titled Empowering
Communities through Right to Information undertaken by Research Initiatives, Bangladesh (RIB), a
Bangladeshi NGO, focussed on poverty alleviation of marginalized communities, published in July
2014. [See www.rib-rtibangladesh.org]

An equally popular subject for RTI applications by disadvantaged communities is the list of medicines
meant to be provided free of cost to indigent population at government hospitals/clinics. The latter,
however, would often charge for them. Interestingly, in many such cases, soon after receiving their
RTI applications the concerned officials would call the applicants in and offer them the medicine free
of cost if only they would not insist on getting a written response. In most cases the applicants were
happy to oblige and not pursue the matter further. And when the lists of free medicines were provided
after initial refusals, some would put them up on notice boards at hospitals/clinics or other prominent
places for all to see. In some reported cases, the applicants were given preferential treatment
whenever they presented themselves at the hospital/clinic. Some other reports indicate that
applicants who became known as RTI-savvy were subsequently received and treated more politely by
concerned authorities. Moreover, those they recommended as worthy claimants for the benefits were
given preference over others. The impact of such positive experiences on people normally used to
harsh and impolite treatment from public officials requires no elaboration.

It would, therefore, not be an exaggeration to say that at the grassroots level at least an RTI culture
has begun to emerge in Bangladesh. It is still at a nascent stage and would need the help of supporting
NGOs for some more time. That such a development is impacting positively on the supply side too is
evident from the fact that a growing number of public officials involved in dealing with RTI applications
from these people are beginning to accept them as part of their normal duty. This too augurs well for
the future.
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3. Some notable examples

To further illustrate the above developments, it may be useful to cite a few examples. They may help
to demonstrate how public officials are learning to deal with ordinary applicants.

In a symptomatic case, a very ordinary woman in northern Bangladesh, enthused by her new-found
knowledge about the RTI Act, decided to ask the local police station for the list of cases filed with it on
violence against women in the previous six months. She also wished to see the files in order to learn
about actions taken on them. As could be expected, the police took no action on it either at the first
instance or on appeal. As aresult, she filed a complaint with the Information Commission which rightly
admonished the police official concerned at the hearing and asked him to provide the information
within a week. This was duly complied with and the matter got so much local publicity that it is said
to have led to a difference in the behaviour of the police at the particular station towards ordinary
people. Many believe it has also sent a critical message to all other neighbouring police stations.

The next example is in many ways a landmark case for RTI in Bangladesh. It deserves to be described
in slightly greater detail as it demonstrates the promising prospects of RTI in Bangladesh, if properly
nurtured. In this case, thousands of people gathered in an open field in Dhonbari in Modhupur, in the
Tangail district of Bangladesh, on a date in March 2012, for a public hearing on corrupt practices of
government officials in the region. It was jointly organized by Organisation of Landless People and
Nijera Kori, a well-known main-stream NGO of Bangladesh. Before the hearing, the landless members
had used the RTI Act to collect information on various government programmes that are supposed to
benefit the poor.

According to a newspaper report on the hearing, the Landless Organisation presented a report
exploring and identifying the various discrepancies in the 40-day Employment Generation Programme
of the government, which is meant to assist the hardcore poor particularly the day and farm labourers
in overcoming their poverty and job crisis during the lean period. Each allegation of corruption and
mismanagement in the report was accompanied by testimonies of labourers, landless people and
other affected groups. After each allegation, the convener declared, “Is there anyone who disagrees
with the testimonies presented?” Every time, the question was met by a deafening “No”.

The report explained that the landless members and Nijera Kori staff had worked ceaselessly on the
public hearing for eight months. First, they filed 19 applications for information on different
government projects, out of which 18 were granted information. But when it came to the request for
details on the 40-day Employment Generation Programme, the application was refused and the
members were harassed. It was only after they appealed that the information was finally granted to
them.

The newspaper report went on to add that the investigation had exposed corruption at all levels of
implementation of the programme and that: “The investigation teams also found that a total of 364
people were denied their rightful wages during the programme period, which means that the rate of
corruption in the two unions is as high as 90 per cent. A majority of people were only made to work
for 35 days instead of the designated 40, and the wages for the last five days went to the pockets of
the local administration. They also identified a number of influential and well-off people who didn't
work even for a single day, but collected wages every week from the bank.”

After the landless members had presented their evidence, representatives from government banks,
the Mayor of Dhonbari, the Project Implementation Officer (PIO) and the Union Nirbahi (Executive)
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Officer were asked to defend themselves and justify their position in front of the people. Needless to
add, they had little to say in their own defence. It has been reported that the impact of the hearing
both on the people who had gathered and the public officials who came, some albeit grudgingly, was
immense. It made an indelible impression in the minds of the people and took the RTl law in the area
many steps ahead. For more examples on RTI, see Bangladesh case studies elsewhere in this volume.

4. Key factors that retarded progress

While the positive developments elaborated above are indeed heartening, they are still of a limited
nature. The fact remains that the law is yet to catch the imagination of the population at large in a
significant manner. To set a firmer basis for progress and growth, a great deal more has to happen
and the principal stakeholders will have to be more proactive and committed. Outlined below are
some areas of concern.

The government’s indifference

The main disappointment in this regard was the almost total indifference of the government towards
the Act, though, fortunately, there are signs of change in this regard in more recent times. There was
hardly any serious gesture from the government for about four years to show its commitment to the
successful implementation of the Act. Without such a gesture, the attitude of those who are supposed
to make it work, the public officials in particular, could not be expected to be very enthusiastic. This is
because most of them see the law as a tool to harass them and to bring their work under public
scrutiny. The government seemed not to be either aware or fully convinced about the benefits that a
successful RTI regime could bring to democracy and good governance and thereby to its image and
reputation.

An example of the government’s seeming lack of commitment to promote the avowed objective of
the Act would be the manner in which the post of the Chief Information Commissioner (CIC) was filled
following the retirement of the previous CIC in 2013. The same thing happened in the selection of the
two new commissioners in 2014. The selection process did not follow the procedure provided in the
Act itself, orif it did, it was not transparent. In other words, there was no transparency even in dealing
with a transparency instrument. There was hardly any publicity on a matter of such public interest.
Had the government filled the posts in a transparent manner, it would have demonstrated not only
the importance it attached to transparency in its work but also its commitment to selecting only
experienced and independent-minded commissioners through consultation with relevant
stakeholders. Critics, however, argued that the selection process actually demonstrated government’s
intention not to create an overly independent and effective Information Commission. This was,
however, not aimed at the quality and integrity of the selected commissioners but only the process
employed in their selection.

Non-appointment of DOs and lack of training of those appointed

The law requires that all public authorities falling within the purview of the RTI Act 2009 would
appoint, within 60 days after the law came into force, Designated Officers (DOs) who would provide
information sought by citizens under the law. According to a figure reported in the September-
November 2014 newsletter of the Information Commission, in the five years since the law has been in
force, only 20,000 DOs have been appointed, which is about 52 percent of what should have been the
case. The fact that 48 percent of DOs have not been appointed even five years after the law came into
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force shows how the law is treated by many government authorities and even some NGOs. The fate
of RTl applications can easily be gauged from this.

Even among DOs appointed so far, awareness about the law remains dismal. This has been highlighted
in the Nielsen survey referred to earlier. Among 507 DOs covered in the study, only 54% had sufficient
knowledge of the RTI Act, 40 % had only scanty knowledge, and 6% none at all (Cf. Nielsen 2013, p.
39). Other surveys have also shown similar results.

As for training received by DOs, in the first four years, the Nielsen survey found that only around 28%
of them had received any. Among those who received training, 38% stated that they had almost
forgotten whatever they learnt since they did not have to handle any RTI applications thereafter (Cf.
Nielsen, p. 41). This clearly underlines the importance of dealing with actual RTI applications in order
to internalise the theoretical knowledge gained at trainings. A more disturbing revelation was that
96% of those who received training had not received any RTI application up to the time of the survey
(Cf. Nielsen 2013, p.7). The RIB study referred to above provides the same picture from a more recent
perspective.

A more detailed report and analysis on the appointment and performance of DOs is contained in a
study led by former Secretary to the Information Commission and newly appointed Information
Commissioner, Mr. Nepal Chandra Sarker, titled Country Analysis on the Status and Implementation
of RTI in Bangladesh. It was submitted to Manusher Jonno Foundation (MJF), Bangladesh, in October
2013.

Indifference of the educated classes

On the demand side, a serious lacuna is the general indifference of the educated and well-to-do
classes. Many of them are still not aware about the law or did not care to learn about it, or if they did,
they have neither fully understood the scope nor the objectives of the law. There are many others
though who know about the law but appear to feel that they are better off doing things the old way,
whereby information is got through personal connections or influence-peddling. It is rather surprising
that the same people who are normally prepared to take to the streets against the government for
any alleged misdeed or corruption do not feel enthused to use the law to fight the same. One
explanation is perhaps the general disbelief that there is any serious intent on the part of the
government to change the deep-rooted culture of official secrecy and the secretive mindset of public
officials.

The Nielsen survey found that 77% of interviewees were not aware of the Act. Even among the 23%
who claimed to be aware, less than one-fifth were well informed. Another 68% stated that they had
only partial knowledge of it. The others only knew of its existence (Cf. Nielsen, p. 4). This should be a
matter of concern for all. The Manusher Jonno Foundation report, referred to above, depicts a similar
picture.

The Nielsen survey also found that 13.4% of the respondents saw the lack of positive attitude of public
authorities towards ordinary citizens as an important reason for not using RTI (Cf. Nielsen 2013, p. 5).
Among 82 RTI applicants covered by the survey, 60% claimed that the concerned officers were not
very co-operative during the submission of RTI requests and 35% claimed that they had to visit the
offices several times as they rarely found the concerned officers in the assigned offices (Cf. Nielsen
2013, p. 34). This has also been confirmed by the Manusher Jonno study. Whatever may be the
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reasons, the fact remains that even those who could have made use of the law on their own are not
using it.

With regard to the general indifference of civil society, including many NGOs, and professional groups
— lawyers, political parties and the media — it is interesting to note that many of them had shown a
great deal of interest and support when the need for RTl was broached before the Act was passed.
The media had, in fact, led the publicity preceding the adoption by the then caretaker government of
the RTI Ordinance, 2008, which later became the RTI Act, 2009.

It would appear that there was a general expectation in the media that an RTl law would make it easier
for journalists to obtain information from public authorities. When they discovered that using the law
for this purpose would entail greater investment of time and energy, their interest flagged. Hopefully
this will change when the value of RTl is more firmly established in the minds of the people and success
stories become popular news. To some extent this may have begun to happen already.

However, irrespective of the shortcomings of the government or the Information Commission in
taking the law forward more vigorously, the fact remains that it is the failure of the citizens to make
use of the law which is mainly responsible for its tardy progress.

Alesson that proponents of RTl in countries yet to adopt it could learn from the Bangladesh experience
is that it is almost imperative to prepare the public sufficiently about their responsibilities under the
law before pushing for its formal adoption. Ideally it should be preceded by a peoples’ movement to
establish transparency and accountability in the work of the government, as was the case in India.
Unfortunately there was no such movement in Bangladesh. It came into existence not because of
public pressure, but because it was a la mode internationally and an externally influenced caretaker
government took it upon itself to promulgate it as an Ordinance. The only public pressure, if one may
call it so, came from some influential members of civil society who had strong links with the ruling
elites. The lack of a full discussion in Parliament before the Ordinance was subsequently adopted as
an Act also explains the lack of a sense of ownership on the part of the government and why many
parliamentarians appear not to be very conversant with the scope and objectives of the law.

The lack of proactive leadership from the Information Commission

In the absence of a demonstrable commitment on the part of the government, the success of RTl in
Bangladesh necessarily devolved on the Information Commission. Unlike India, where the required
ground work had been done before the RTI Act came into force, in Bangladesh it had to be built up
from the bottom, both for the demand side and the supply side. As there was no clearly designated
government department/ministry entrusted with the job, it fell upon the Information Commission to
play the chief role in coordinating implementation with the help of other stakeholders, including civil
society. This required the IC to play a proactive leadership role. Unfortunately, this did not happen, at
least to the extent necessary.

The Information Commission must, however, be credited for doing a good job in many regards at the
beginning. It successfully secured the necessary government support in setting up a functioning
Information Commission with the required paraphernalia, including infrastructure, office space,
equipment, staff, website, etc. This was no easy task when the right to information concept was so
new and there were hardly any well-wishers among the bureaucracy. Additionally, it was able to
quickly frame the rules and regulations to implement the Act and make it operational. It also
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undertook extensive awareness-building activities throughout the country. The annual reports of the
Commission are replete with description of these activities.

Despite this good beginning, however, the Commission was unable to create through its dealings and
actions, the necessary confidence in the minds of citizens that it was prepared to help them in every
possible way to apply the law in as easy and unencumbered a manner as possible and enjoy its
multifarious benefits. It failed to show that it was willing to apply the law and its rules to promote its
use and not to restrict it so that the basic objectives of the law are enhanced. Apart from creating a
more citizen-friendly atmosphere at complaint hearings, the latter could have been advanced, among
other things, by a careful use of the penalty clause provided in the Act to chastise recalcitrant officials.
So far in more than five years only 2 of them have been penalized. This point has been further
discussed in a later section of this paper.

The fact that the RTI Act has not generated either a sizable volume of demand for information (see
below) or the commensurate number of complaints to the IC is evident from the relatively few
complaints received by the Commission since its formation. This, of course, is not the fault of the
Information Commission and can only be attributed to the lack of engagement of citizens to make use
of the law in large numbers. This has been dealt with at length in this paper. But even among the small
number of those who had made use of the law, many were often deterred by their experience at the
application filing stage or at the complaint resolution stage at the Information Commission. A cursory
glance at the statistics of complaints dealt with by the IC so far demonstrates this amply. According to
information provided by the IC, 790 complaints were received by it in more than five years since its
inception up to the end of 2014. Of these, 398 were resolved through complaint hearings, 351 were
dealt with through written communications and 22 were rejected because of improper application
submission and 01 is pending.

The written communication method to deal with complaints was resorted to apparently because the
IC had found most of them defective and saw no reason to meet the complainants face to face.
Instead, they decided to advise them in writing to reapply after necessary corrections. The fact that
more than 40% of the complaints were thus treated as defective and non-cognisable deserves serious
review and identification of corrective measures. An equally important concern is the fact that most
of those who were thus dealt with have reportedly not pursued their application further. Thus they
were most likely lost from the process and perhaps would never return. It calls for serious
introspection and possibly a full-fledged research to find out, among other things, whether the
Commission was overly strict in interpreting the law and unwilling to bend it in favour of the
complainants. Critics have argued that if the IC could be lenient in the use of the penalty provision
against the supply side, as evident from its poor record in this regard, the same leniency in favour of
the demand side would have had a beneficial impact on the latter. In any case, the text of the law
makes it amply clear that the Act is meant to empower citizens to monitor the work of public
authorities and hence in its application it is the spirit of the law and not small technicalities that should
deserve greater attention of the IC. A more accommodating IC would have encouraged more people,
particularly the under-privileged and illiterate among them, to make greater use of the law. Many
NGOs engaged in helping the latter have reported the negative impact on applicants of the restrictive
interpretation of the law and its rules by the IC. These will be elaborated further in the subsequent
sections of this paper. What may be added here is that there appears to be appreciable change in the
dealings of the IC with complainants at complaint hearings though the number of complaints dealt
with through written communication, without any face to face hearing, continue to be large.
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5. Some other problems faced in the implementation of the Act

That awareness and understanding about the law and its objectives is not widespread among citizens
is also borne out by the fact that the very large number of applications reportedly received by
government offices throughout the country during the period covered by the four annual reports of
the IC so far appear to be largely un-related to the Act. The 2010 annual report mentioned some
25,410 RTI applications received by government and NGO offices throughout the country. This was
rightly criticised by knowledgeable observers as an unrealistic figure. Indeed on closer look it turned
out that most of the applications had little or nothing to do with RTI. The statistics appear to have
included letters normally sent to government offices by citizens seeking information on mundane
matters of various kinds, such as train and boat timings, how to apply for public service examinations,
how to obtain a passport or register a gun, etc. Either those who used the Act to obtain such
information were not well-informed about its objectives or the officials who provided the Commission
with the figures misled it, knowingly or unknowingly.

Perhaps as a result of the above criticism, the number of RTI applications cited in the 2011 annual
report dropped to 7,616, i.e., less than one-third of the number reported for the previous year.
However, here too, upon closer look, it appeared that many of the applications had little to do with
the RTI Act though they were apparently made on RTl application forms. The 2012 annual report put
the figure for RTI applications received by government offices and NGOs throughout the country at
16,475. The same figure for 2013 is 11,727. Even if one overlooked the nature of applications included
in the statistics, a total of 61,420 RTl applications in a period of more than four years is by all accounts
a very small figure for a population of over 150 million. Clearly the Act has not caught on.

The argument that most of the applications recorded in the annual reports of the IC have/had little
relevance to RTI is well supported by statistics. 99% of the applications shown in the 2010 report,
97.5% of those shown in the 2011 report, 95.90% of those shown in the 2012 report and 96.15% of
those shown in 2013 reportedly received positive response and generated barely any complaints to
the Commission. It is obvious that most of these applications were not related to the basic objectives
of transparency and accountability of public officials. For, it is hard to believe that the same public
officials who were so used to guarding all official information close to their chest before the law was
enacted would now be so generous as to dispense them so very willingly.

The above figures also explain why the Commission received such few complaints from the general
public. The few that it received were, as has been said before, generated by the work of NGOs and RTI
activists. However, the 2013 annual report of the IC and subsequent information received from it show
that there is an increase in the number of applications/complaints originating from the more educated
and middle classes in recent years. Since such applicants normally apply on their own, without help
from NGOs or RTI activists, this is a positive development indeed. Another promising development is
the fact that 277 complaints were received by the IC in the year 2014 alone, which is more than double
of the average number of complaints received annually by the IC in the previous four years. This would
perhaps indicate that the figures are catching up both in terms of filing of applications and lodging of
complaints. However, the fact that out of these 277 cases only 162 were taken into cognisance by the
IC and 115 were rejected as defective should be a matter of serious concern for reasons discussed
earlier.

It is not clear, however, if the figures reported in the publications of the Information Commission on
RTI applications include all those generated by NGOs working at the grassroots level. The numbers
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would not, however, be very high. This is because most of the NGOs have to depend on very limited
resources they get primarily from foreign donors. However, the results obtained by them are
extremely significant. As has been said before, it was their efforts which had actually set the RTI ball
rolling in Bangladesh. A tentative figure would be about 10,000 to 15,000 applications generated over
the years so far. Many of the applicants, however, did not pursue the entire RTI process as in many
cases they obtained the desired results just by asking and did not wish to pursue the matter further,
for example, by asking to receive written responses. Thus they did not perhaps figure in the statistics.
Unfortunately, the lack of proper coordination in the work of the concerned NGOs in the country and
their weak link with the Information Commission makes it difficult to obtain a clearer picture in this
regard.

Information obtained from NGOs engaged in helping people to make use of the RTI Act shows that the
number of applications to public authorities as well as complaints to the IC would have been higher if
a significant number of applications/complaints had not been rejected by the concerned authorities
and/or by the IC as faulty and non-cognisable. A key reason for such rejection is the requirement that
the applications must be addressed to specifically named designated officers (DOs) or appeal
authority, as the case may be. Any mistake in this regard, either because the name was not correctly
spelt or mentioned or the DO concerned had moved elsewhere, resulted in refusal to accept the
application and/or its return as undeliverable. In a country where officials are changed or transferred
very frequently, this requirement has had extremely negative consequences on prospective
applicants. Not only did the applications become dead letters but the applicants themselves were
discouraged and compelled to abandon their pursuit. The problem is further accentuated when the
offices concerned fail to appoint DOs or replace them.

Since the law has so far been largely used by disadvantaged, illiterate people at the grassroots level,
the requirement to use only the government approved format for an RTI application is also hugely
problematic. Where the applicants are helped by NGOs or RTI activists, this can be met without much
difficulty. But for those who do not have such help, a simpler process is clearly called for. In India an
application made simply on a post card with basic elements of the information sought and the
particulars of the applicant is considered sufficient.

The above are some reasons why 17.3% of the respondents in the Nielsen survey cited bureaucratic
hurdles as a key factor for not using RTI (Cf. Nielsen 2013, p. 5). The more recent RIB study also
confirmed this trend. Unless these and some other unreasonable requirements are removed, the
problem is likely to continue. The negative impact of the restrictive interpretation by the IC of RTl rules
and regulations has been clearly demonstrated in the decisions of the IC on complaints it dealt with
over the last five years. This has been duly discussed elsewhere in this report but it may be useful to
simply recall here that over 40% of all complaints received by the IC were considered faulty and non-
cognisable.

A recurring problem mentioned by complainants in the earlier years, particularly those belonging to
marginalised communities, was the intimidating atmosphere at complaint hearings of the Information
Commission. Similar allegations were made about unfriendly dealings by IC officials with the publicin
general. There appears to be a perceptible change in this regard in recent times. However, it would
be useful for the IC to bear in mind in all its activities that since the basic objective of the law is to
empower citizens vis-g-vis public authorities, it necessarily calls for a people-friendly Information
Commission. As most of the officials of the IC, including two of three of its commissioners, are either
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on lien from government or are former bureaucrats, this is a difficult task. It is encouraging, however,
that the present Commission appears to be making efforts to overcome this difficulty.

Some complainants, particularly those living at a distance from Dhaka, are also deterred by the cost
of travelling to Dhaka and paying for accommodation and other costs to attend complaint hearings.
The problem is accentuated when the hearing is postponed because of non-attendance by the
respondent. When this happens it sends a negative message to prospective complainants. Alternative
mechanisms for the hearings, such as teleconferences or ad hoc hearings at different regional centres
of the country, among others, could be considered.

The RTI Act clearly provides for penalties to be imposed on public officials reneging on their
responsibilities under the Act. However, the IC appears to be very reluctant to impose penalty or other
sanctions prescribed in the law. In fact in five years it has imposed penalties only in two cases, though
there was scope for penalty in many others. While being lenient to defaulting officials in the initial
stages was understandable, the propensity not to make use of this important measure meant to
punish those who have knowingly disregarded the law cannot but have a detrimental effect on
implementation. In fact the penalty clauses are there primarily to advance the objectives of the law,
particularly to change the negative mind-set of the bureaucracy. Moreover, when public officials are
shown such leniency by the IC it is legitimate for ordinary citizens to ask why the same leniency cannot
be shown to them when they make simple and unintended mistakes in the application process.

6. Lessons learnt and future directions

An important lesson from the RTI experience of Bangladesh is the inherent drawback of adopting a
legislation of such a revolutionary nature without preparing the people first through a participatory
process. It has shown how the time gained by shortcutting the process must necessarily be made up
by a longer process of interaction between citizens and the government until both sides come to see
its importance in national life. Bangladesh is going through such a process now. The process has not
only become longer but perhaps more difficult.

The difficulty is further compounded by the fact that after having adopted the RTI Act, the government
appeared to feel that it had done its job and had no further responsibility towards it. In fact by enacting
the law it ended all public and international pressure, however limited, that preceded its adoption.
This means that the ball is clearly in the court of the citizens now. Unless they play with it properly it
is unlikely to reach its desired goal. It is heartening, however, to note that the government is at last
waking up to its responsibility and has begun to take important initiatives to take the law forward to
which we shall return in a short while.

The need for citizens to play a key role in promoting the Act would remain for as long as it does not
become a much used instrument. It, therefore, calls for concerted efforts on the part of all citizens’
groups to develop a strategy in this regard. Experience gained so far indicates that the most important
task is the generation of a continuous flow of RTI applications pouring into government and other
public offices. Such a development, over time, will contribute towards changing the disposition of
public officials towards ordinary citizens seeking information from them. It is also a better way of
bringing awareness about the law to them, much better than making them sit through many
workshops and training sessions which are both time and money consuming. The need, therefore, is
for more NGOs and social activists to come together to help the process. Perhaps lesser time and
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resources spent on seminars and workshops and more on helping people to make the applications,
appeals and complaints will yield better results.

The importance of holding awareness building and training sessions for public officials on RTI cannot,
of course, be denied. But in the process it must always be underlined that the RTI Act is meant for the
benefit of all concerned, including government officials, since they too have vital interest in ensuring
that all public work is conducted in a lawful and systematic manner. In neighbouring India a number
of government officials have taken recourse to the law to settle their grievances on such matters as
promotion, transfer, provident fund, retirement benefits etc. A deep-seated mistaken notion that
seems to work in the minds of many public officials in Bangladesh is that the law is meant to harass
them as it provides citizens with the opportunity to probe and query their work. This must be dispelled
by all means.

Side by side, efforts should be geared up to develop a close working relationship between civil society
and the Information Commission. A main objective here should be to enhance the visibility of the IC
and its activities, as well as to help it turn into a truly people-friendly institution. The joint efforts of
civil society and the Information Commission will also carry greater weight in convincing the
government about the importance of paying regular attention to the needs of RTI, in particular to
ensuring the cooperation of the bureaucracy in the implementation of the law. Civil society and the IC
could also jointly develop and implement a strategy to convince citizens and the government alike
about the role RTI can play to promote good governance and democracy. More media articles and
coverage about the close link between RTI and the latter would help.

The Nielsen survey has revealed the importance of the role of the media in creating RTI awareness
among DOs. 72% of the DOs had claimed to have become aware of the RTI Act from newspaper reports
and articles. This figure thus exceeded awareness generated through government memorandum
(47%) and training (23%) put together (Cf. Nielsen 2013, p. 6). It puts into question the emphasis being
given by the government, the IC and some NGOs on awareness-building and training sessions for
government officials. Other means of publicity should also be considered. When asked to give
suggestions for improving awareness of the RTI Act, its rules and procedures, 48% of the DOs
suggested that television coverage would help a great deal, while 11% stated that radio could also
play a role (Cf. Nielsen 2013, p.7).

When people who had never used the RTI Act were asked for suggestions to raise awareness about it,
the most popular response was publicity via television and other popular media, with 15.7% of the
respondents suggesting it (Cf. Nielsen 2013, p. 27). Among those who had made use of RTI, 35% had
learnt about it through newspapers, and 25% through television (Cf. Nielsen 2013, p. 29). Media
should therefore be seen as an effective vehicle for the promotion of RTI.

While pursuing the above strategies, other areas should also be identified. One such area would be
the development of an effective proactive disclosure policy for public offices to follow. In fact of late
a great deal of attention is being given in this regard with extensive collaboration between the
government, the IC, The World Bank and many NGOs. It would be best if the drawing up of a standard
proactive disclosure list is preceded by a research on the types/categories of information sought by
citizens since the RTI law was enacted which are amenable to proactive disclosure.

There is a need, however, to exercise some caution in this regard so that proactive disclosures of non-
sensitive information do not make the authorities feel that by doing so they are off the hook. They

103



Empowerment Through Information -1

must be made to realize that transparency requires unveiling of layers after layers of information that
people have been denied for a long time. Unveiling only the first layer(s) will not end their
responsibilities under the law. The more sensitive type of information will for a long time to come be
accessible to people only by asking for it. Till such a time when transparency in the work of the
authorities is firmly established, the need for individual applications to access more sensitive
information will continue. Proactive disclosure can, therefore, not be the solution except in a few
areas/matters.

A positive development in this respect is the fact that a number of key government ministries/
departments have undertaken to fulfil their responsibilities under article 6 of the RTI Act. These
include developing/updating websites and uploading new information, publication of annual reports
and development and adoption of disclosure policies. NGO Manusher Jonno Foundation provided
support in this regard. The MJF study mentioned earlier provides more information in this regard.

Civil society should also seriously consider developing a strategy to bring together more enlightened
sections of society and engage them in identifying innovative uses of the law. Given the long tradition
of their social consciousness, they are likely to participate in mechanisms designed, for example, to
monitor the compliance of any proposed new legislation of the government with the transparency
and accountability objectives of the RTI Act. Another area would be monitoring the contents of
important public agreements/contracts entered into by the government. Transparency watch-dog
mechanisms should be considered for all these purposes. In all this, the role of the RTlI Forum, which
was established soon after the Act came into force and which sought to continue the cooperation
between NGOs and other civil society groups forged in the course of activities undertaken before the
adoption of RTI Ordinance/Act, is critical. Unfortunately the Forum has not been very effective so far
in demonstrating unity of purpose vis-a-vis the IC and concerned public bodies, which is essential for
any pressure group to succeed.

7. Some promising developments of more recent times

Questions were raised in the introductory part of this paper on how the RTI Act has fared since it came
into force more than five years ago. A preliminary answer that was provided stated that while some
progress was made, it is barely quantifiable. This has been further amplified in this paper. No one will
contest that the impact of the Act on governance is still very negligible. It has certainly not become
more open. The secretive mindset of public officials has largely remained intact. Closer citizen-
government interaction is still a pipe dream.

However, the picture is not all bleak. Mention has been made of some promising developments on
the demand and supply sides as well as that of the Information Commission. As a result many who
were earlier disillusioned about the state of affairs surrounding the RTI regime in the country are now
beginning to be more hopeful about the future.

A particularly important development, which has been briefly mentioned earlier, is the fact that, unlike
in the initial years, many complaints are now being received by the Information Commission from the
middle and educated classes, indicating that more and more of them have begun to make use of the
law. This is also evident from the nature of the subjects on which applications are being filed today. A
close look at complaint cases dealt with by the IC in 2013 and 2014 shows that people are asking for
such information as: settlement of khas (government) land, lease of water bodies, land registration,
the role of RAJUK (Dhaka City Development Authority), the work of authorities dealing with
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agriculture, fisheries, local government, rural development, cooperatives, NGOs, sport associations,
revenue departments, etc. This is a significant departure from the safety-net-related and service or
personal benefit-oriented applications which were the hall-mark of RTI applications coming from the
marginalised communities. Moreover, as the latter have to depend on NGOs and RTI activists to file
their applications/appeals/complaints, it may be deduced that more and more people who do not
need such help are now applying on their own. Among other things, it is likely to ensure an enlarged
and sustained flow of RTIl applications in the future.

The increasing number of applications from the middle and educated classes also means increasing
interaction between them and public officials. The latter will not have the comfort any more of dealing
mainly with more docile and submissive information seekers from the marginalized communities. The
developments also show increasing number of DOs willing to provide information sought by
applicants. Some have cited this as reason for the decline in the number of complaints ending up with
the IC. This is another indication of the growing maturity of Bangladesh’s RTI regime.

The above development has been reflected in the studies/surveys referred to earlier. The Nielsen
survey found that at least 25% of RTI applicants felt no constraints in obtaining information they
sought and were pleased with the experience (Cf. Nielsen 2013, p. 34). The fact that over 95% of the
applications included in the annual reports of the Information Commission were responded to
positively, (though critics have contested this figure, as discussed elsewhere) perhaps also indicates
that more and more public officials have begun to take RTI applications more seriously. The positive
responses recorded in the RIB study as well as that of Manusher Jonno Foundation referred to earlier
indicate a similar trend. Some see this as the proverbial light at the end of the tunnel.

Another development of some significance is the attention being given to the abuse of Section 7. The
latter serves as the exemption/exclusion/non-disclosure clause that enables public authorities to deny
disclosure of information on grounds specified in the section. A study/survey was undertaken in this
regard by Management and Resources Development Initiative (MRDI), a local NGO. As part of the
exercise, meetings were held in six divisional headquarters of the country to discuss application of the
section. Participants in these meetings included those from the Information Commission, government
departments, NGOs, as well as social elites and the general public. The study identified potential areas
of abuse though no specific cases were cited. A roundtable meeting was held in Dhaka in October 2014
to discuss the study which recommended a few amendments to the section. It was agreed that further
discussion should take place among concerned stakeholders before proceeding further on the matter.
It may be mentioned, however, that a provision of Section 7 requires public authorities to consult the
Information Commission first before resorting to any of its sub-sections to deny access. If this is
adhered to, the problem of abuse of the section and the need for any amendment to it can be avoided
at least till such time as the Information Commission has developed a sizeable jurisprudence on the
subject.

It is, however, interesting to note that the idea of amending Section 7 has generated some debate on
the matter. Apart from the concerned NGO, it appears that there are people from within the
government and the Information Commission itself who favour amending the section. On the other
hand, there are those who argue in favour of caution, lest the exercise opens up the door for
introduction of other more restrictive amendments by those who feel aggrieved by some of the more
positive aspects of the Act. Whether Section 7 requires amending or not, discussions on it so far have
highlighted the importance of gaining sufficient experience through practice before considering
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amendment to any aspect of the law. However, the fact that a debate has arisen at all may be
considered as a positive development in the sense that it indicates there are people who are seriously
concerned about the many exemptions provided in Section 7. It is another example of the growing
interest of the middle class in the Act.

But perhaps the most promising development in the field is the proposed linkup between the
digitalization policy of the government, which is presently under implementation, and the
government’s strategic plan for the implementation of RTI which is discussed at length in the
paragraphs below. The policy aims at using ICT, like mobile phones, internet and other technologies,
to coordinate the vast range of government activities in the most vital sectors like agriculture,
education, health, land administration, etc. It has been variously referred to as “Digital Bangladesh”
and “Vision 2021”. With support of the UNDP, the government’s Access to Information (A2l) project
has already made impressive progress towards achieving many of the above objectives. The two areas
where the developments have an important bearing on RTI are: one, office automation, linking all
government offices electronically with central monitoring, digital file management system and record
keeping etc; and two, the establishment of Union Council Information and Service Centres (UISC).
Those involved with the project are reportedly exploring ways and means to use ICT to help RTI
applicants with the entire RTI process, from drafting of applications, identifying DOs, sending
applications by email to the DOs, to helping with appeals and submission of complaints to the
Information Commission. The idea is that all these could be done under one roof at the UISCs which
have been set up in almost all the unions of the country. It is similar to the Jankari Programme
instituted by the state of Bihar in India. If fully implemented, it will be a big shot in the arm of the RTI
regime in Bangladesh.

The strategic plan for the implementation of RTI, mentioned above, is part of the government’s
“National Integrity Strategy of Bangladesh” adopted in October 2012. The basic goal of the latter, inter
alia, is to establish good governance and fight corruption in the country. As an integral part of this
strategy, the government has undertaken a World Bank-supported project, titled “Connecting
Government with Citizens: Strategic Plan on Implementing Right to Information Act Bangladesh”
which is being implemented by the Cabinet Division that acts as the secretariat of the Bangladesh
cabinet.

A meeting held in this regard in early 2014, in which key government ministries, the Information
Commission and members of civil society participated, led to the adoption of a Draft Strategic Plan for
the implementation of RTI throughout the country. Among other things, the draft plan foresees the
development of institutional arrangements under the overall leadership of the Cabinet Division to
coordinate the response of government offices to the implementation of the RTI Act. It also foresees
the selection of “a suitable national agency ..... as custodian of RTIl in Bangladesh for mainstreaming
RTI activities across government.” It goes on to suggest that “the government could consider
designating the Ministry of Public Administration (MoPA), Cabinet Division or the Ministry of
Information as a coordinating agency for RTl across government.” It further adds that ”(t)he MoPA is
likely to have more traction than the Ministry of Information by virtue of its own role as a cadre
controlling authority of Bangladesh.” The plan thus reflects a serious undertaking by the government
to promote respect for the Act across all government offices in the country. It is clearly a big departure
from the government’s earlier lukewarm attitude towards the Act.
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Following adoption of the Draft Strategic Plan, a Working Group has been established (notification
number 04.221.085.00.01.025.2010.611 dated 22 June, 2014; see www.cabinet.gov.bd) with the
Additional Secretary, Coordination, of the Cabinet Division as its head. Other members include the
Additional Secretary Information Ministry, Secretary to the Information Commission, a representative
of The World Bank and Deputy Secretary (Administrative Reform). It is clearly a very high powered
group which has been tasked with chalking out effective measures for the progressive implementation
of the plan.

The efforts of the Working Group have already resulted in the formation of a 15 member Advisory
Committee for the implementation of the RTI Act at the district level throughout the country. This was
made public through gazette notification number 04.00.0000.221.14.043.14-643, dated 11 September
2014. The committee is headed by the district commissioner and includes, among others, the police
super, the civil surgeon, other district administrators, district information officer, president of the
press club, district bar association and members of civil society organizations, including a
representative of women and NGOs. Broadly speaking, the task of the committee, which is supposed
to meet once a month, is to coordinate the implementation and overall promotion of the RTI Act.

By any account, it is a commendable initiative and, if it works out well, can be most beneficial for the
healthy growth of the RTI regime in the country. It provides an opportunity and a challenge for civil
society, RTl enthusiasts and NGOs working in the field to develop their own strategy to work hand in
hand with the government and at the same time ensure preservation of the integrity of the law. They
must be vigilant in monitoring the meetings of the district advisory committees so that they do not
turn into a forum for discussion on difficulties faced by public officials under the Act which may
subsequently lead to calls for amendments.

The above discussion on positive developments will not be complete, however, without mentioning
some changes reportedly taking place in the Information Commission. It seems that the commission
is slowly coming out of its overly cautious and tepid approach observed in the past. It has begun to
undertake important initiatives to popularize the Act and bring awareness about its tremendous reach
to different sections of the people. It has successfully liaised with the concerned government
departments to introduce RTI awareness into text books of educational institutions. It has identified
specific groups of people, including teachers and students, for the next phase of its awareness building
and training programmes. It is working hand in hand with the working group set up under the
government’s strategic plan for the implementation of RTI across government offices in the country.
Additionally, it has been able to deal with more than double the number of complaints in 2014
compared to the previous years.

More importantly, there are reports of more polite and friendly dealings of the IC with people taking
part in the complaint hearings. All this indicates a definite coming of age of the Information
Commission. Though It has a long way to go before it is able to establish itself in the eyes of citizens
as a good guardian of the law. To do that it must also remove the obstacles and difficulties faced by
RTI applicants. It must resort to making use of the penalty clause whenever appropriate against
defaulting public officials for not fulfilling their responsibilities under the law. It will need to develop
its capacity to correctly interpret the many intricate provisions of the law which will become all the
more necessary as more and more people from the educated classes take recourse to the law.
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8. Conclusion

In concluding, it may be reiterated that after a tardy beginning, the RTI Act 2009 of Bangladesh has
begun to come of age, albeit very slowly. While awareness about the law and its use is still very limited,
there are signs that more and more people are beginning to make use of the law, some still with the
help of NGOs but many on their own. There are also promising developments on the side of the
government as well as the Information Commission.

Steady progress will, however, only come if there is continuous growth in demand for information
which will keep the demand and supply sides, as well as the Information Commission, mutually
engaged in the process. But a big worry here is that a sizable number of the demands so far are due
to efforts of some committed NGOs who help people to use the law. As these NGOs largely depend
on external support for their activities, there is a danger that if this dries up, their good work in
promoting RTI would be adversely affected: something that should not be allowed and indigenous
support must be organised.

The heart-warming scenes of joy, surprise and excitement when RTI applications, filed by marginalized
communities, are successful, are too precious to lose. The many benefits they have got from using the
law include vulnerable group feeding (VGF) and development (VGD) cards, old age pension, maternity
benefits, and many others. This has reportedly led many of them to proclaim that, despite their
historically low status in society, they now feel that they are equal to all other citizens of the country,
with equal rights. RTI has thus implanted a new sense of citizenship in them. Nothing else would
perhaps have done it so convincingly. Some say that RTl is also helping them remove the “poverty
mind-set” they inherited through neglect and deprivation over centuries and to replace it with
confidence and courage.

It is important, therefore, for the government to ensure that together with the other important
initiatives it has undertaken to help the implementation of RTI in the country, it must also find ways
to support NGOs and others to continue their useful work in helping poverty groups to use the RTI
Act. Such help will be needed for some more time so that the groups are able to overcome the many
drawbacks they suffer due to their lowly status and gain some more experience and confidence. The
NGOs could be engaged, for example, in providing support to RTl applicants who would like to use the
facilities at Union Council Information and Service Centers (UISC) for filing and follow-up of their RTI
applications.

On their part, civil society too should make concerted efforts to involve corporate bodies and the
business community to fund this work. If the stakeholders of the RTI Act, including citizens, public
authorities, the Information Commission and the government, were to play their respective roles in
its promotion and implementation, everyone would win. For democracy, good governance and
participatory development gain most from successful practice of RTl in any country.

Five years is perhaps not a very long time for a revolutionary law like the RTI Act to strike deep roots
in a country long used to official secrecy and the restrictive mind-set of public officials. It certainly has
not happened in Bangladesh yet, but a beginning has been made. Given the fact that there was hardly
any preparation of citizens and public officials to play their respective roles under the Act before it
was passed, the progress made so far is not insignificant. If the pace picks up with successful
implementation of the various initiatives referred to in this paper, RTI in Bangladesh will have a bright
future indeed.
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Sources

In writing this report, publications and websites of the Information Commission, Access to Information (A2l)
Office of the Government and key NGOs engaged in the promotion of RTI in Bangladesh were consulted. Their
website addresses are as follows:

Access to Information (A2l): www.a2i.pmo.gov.bd

Article 19: www.articlel9.org

D-net: www.dnet.org.bd
Democracy Watch: www.dwatch-bd.org

Government of Bangladesh: www.portal.gov.bd

Information Commission: www.infocom.gov.bd

Manusher Jonno Foundation (MJF): www.manusherjonno.org

Mass-line Media Centre (MMC): www.mass-line.org

MRDI: www.mrdibd.org
Nagorik Uddog: www.nuhr.org

Nijera Kori: www.nijerakori.org

Research Initiatives, Bangladesh (RIB): www.rib-bangladesh.org

TIB: www.ti-bangladesh.org
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8.

State of Emerging RTI Regimes: Bhutan, Maldives, Sri
Lanka

Misha Bordoloi Singh

Overview

Of the eight countries in South Asia, as of 1°* January 2015, only two, Bhutan and Sri Lanka, do not
have any national transparency laws or (as in the case of Pakistan) national transparency ordinances.
Afghanistan and the Maldives are the two most recent entrants, with the RTI law coming into force in
Maldives in July 2014. In Afghanistan, the President signed the law in November 2014, though it has
not been published nor come into effect as 2015 begins.

Given the nascence of the RTI regimes in these countries, it has not always been easy to find material
on the state of the transparency laws or, indeed, indigenous experts who could write an analytical
piece on the current status of the RTI regime. We were fortunate that for Afghanistan we were able
to persuade a very senior, well-informed and competent former Afghani official to write an analytical
state of the RTI regime paper (included in this volume). However, for Bhutan, Maldives and Sri Lanka
we had to ourselves study the sparse material available, and construct an analysis and status report,
which is presented in this paper.

Fortunately, for all these countries we were helped by experts from within the country and elsewhere,
who brought to our notice relevant material and sent us their own thoughts and analysis.

Given the fact that two of the countries discussed in this paper, namely Bhutan and Sri Lanka, still have
to pass a transparency law, and the Maldives has just recently passed theirs, it was thought important
to understand the political and historical background leading up to the current status of the RTl regime
in each country. Therefore, an effort is made to describe how governments in these three countries
have themselves evolved to the point where they are hopefully on the verge of enacting a
transparency law, or of beginning to implement it.

State of the RTI Regime in Bhutan'

1. Background

In only its sixth year of democracy?, Bhutan is flush with opportunities. It is making a concerted effort
to create a successful system of governance that will positively impact its now famous happiness
index, and the right to information has become a hotly contested issue in this context. In February,
2014, The Right to Information Bill (RTI Bill) 2014 was passed by the National Assembly during its
2"%Session and forwarded to the National Council for deliberation during its 13" Session. The

1 The author is grateful to Venkatesh Nayak of the Commonwealth Human Rights Initiative, New Delhi, for providing access
to various material on Bhutan.
2 http://www.bbc.co.uk/news/world-south-asia-12480707
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Chairperson of the National Council assigned the Foreign Relations Committee (FRC) for analysis and
public consultations before tabling it to the House for adoption.

In May 2014, the 9% sitting of the National Council of Bhutan voted to withdraw the Right to
Information Bill 20143, Interestingly, this withdrawal aroused mixed feelings in the people of Bhutan.

Though all transparency legislation proposed within the South Asian region has faced opposition, in
Bhutan the opposition is not just from within the government*. In an interesting development,
members of the media and civil society have spoken out against the enactment of an RTI Act for a
number of different reasons. This paper will attempt to explore these reasons, and examine the
current state of affairs and possibilities for the future.

2. Political Background

Bhutan adopted a system of absolute monarchy in 1907, crowning Ugyen Wangchuck the Druk Gyalpo
or the Dragon King of Bhutan (Wolf, 2012). Wangchuk was originally the governor of a province called
Tongsa, but power struggles between the two river valley provinces of Paro and Tongsa led to a civil
war and Tongsa, with Wangchuk at its helm, won the conflict. He then solidified his base in central
Bhutan, and after a series of conflicts in the late 1800s, defeated his rivals and created a unified state
of Bhutan (Worden, 1993). The government of Britain recognized Wangchuk’s ascension, and in 1910
Bhutan and Britain signed the Treaty of Punakha, a subsidiary alliance that allowed Bhutan to be
treated the same way as Indian princely states® and left the control of foreign affairs in the hands of
the British government. After India achieved independence in 1947, it also recognized Bhutan as a
sovereign country (Wolf, 2012:4).

This period marked the beginning of a modernization drive spearheaded by Bhutan’s monarchs. In
1953, King Jigme Dorji Wangchuk created the nation’s National Assembly. Initially a unicameral house,
it was the first step towards the plan for democratizing Bhutan (Wolf, 2012). It was followed by an
edict in 1965 that created the Royal Council of Advisors, and another in 1968 that created a cabinet.
Crucially, in 1971, the same year that Bhutan was admitted into the United Nations, the King passed
an edict empowering the National Assembly to remove him and any of his successors from power
through a two-thirds majority vote. King Jigme Dorji Wangchuk was succeeded in 1972 by his son King
Jigme Singye Wangchuck, who began the process of drafting Bhutan’s constitution in 2001.
Remarkably, the King also commanded Bhutan’s High Court Chief Justice to draft an RTI law for
Bhutan, much before the constitution had been drafted and electoral politics began®.

Until 1999, the Cabinet that had been created by His Majesty consisted of a Council of Ministers
headed by the King, who led the decision-making process. In 1999 however, the King took another
step towards democratization and dissolved the Cabinet, creating in its place the Lhengye Zhungtshog,
or Council of Cabinet Ministers, meant to serve as the nation’s highest executive body (Wolf, 2012).
The King removed himself from the council, and from the process of decision-making, and the National
Assembly appointed six new ministers to the Lhengye Zhungtshog. It would eventually 